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SI I.I)<)\! d'lL"* a Ixiok Hll a more miporr.int need than this 
admirable stud\ of acaiknitc unurc and rtlatcd snhjccts h\ 
('lark B\ sc and Loujs Jotighin Old and uidclv accepted as 
is the basic concept that faculty intinbeis Hh<» base served 
a proper period of apprenticeship shall enjoy securit} in 
their posts and he subject to re'inoval only for "adeepiate 
cause," this is the first attempt to subject this important 
aspect of academic hfe to svste'tuatic anaKsis. Mtire'ovcr, 
the timnm of the IxioK’s :ip|KMrance coiiKl nor l»c better. 
AmericMn higher cducttion is just emerL'ing from a difficult 
postwar perioii in whie'h ae'aelemic frtcelom. academuc 
tenure, and academic due process have fared quire badly 
and in which the avlministrative offiexrv and governmjr 
boards <*f a good manv institutions of higher learning have 
shown an alarming tendencx to sacrihe*e essential a.s|Kcts 
of the academic w a\ of hfe to the crass |MressureA of {Htwer- 
hungry {xditicians and “know-nothing” elements of the 
pubhe*. Hie momentarv calm that has followed the >^atnc- 
ful excesses of the Me'C'arthy I'ra supplies faculu' mem- 
l>crs, ailininistrativc offie'crN governing iMxirvls, and rlie 
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public alike with an excdlem opportunity to achieve a 
better understanding of the basic principles that must gov- 
ern research and teaching in a free society and, above all, 
of the concept of a “university.” As surely as the sun rises 
and sets, new threats to these fundamental as{Kcts of the 
liberal, democratic way of life will an.se. It is to Ik* hoped 
that, when this happens, our society will be better pre- 
pared to resist unprincipled attacks upon institutions of 
higher learning and their f,iculties than it was during the 
years just pa.st. 

One is entitled to hope that we have all learned some- 
thing by experience and that e\ en on a pragmatic basis w e 
would “do better" next time. Hut there is still a pressing 
need for carefully organized, readily accessible formula 
rions of the b.isic traditions and piinciplcs of ac.uUmic free- 
dom, tenure, ami due procevs. 1‘liis pieseiu book by Missis 
Bysc and Joiigbin goes far ti*w.ird inciting tins need. 

t.vcn though it enjoss a \cnerablc tradition, ac ulenuc 
tenure is a niuch-misundci>t<MH) aspect of AiiuTic.m liiglu r 
education. For one thing, contrar\ to |>opul.n bilicf, a 
professttr seldom acquires tenure automaitc.illy. lie must 
first surx’ive a long and exacting training for his profcsstfni 
in which many candidates fall h\ the wayside, rodir an\ 
of the sy.stems now in u.se by colleges and unutisnus, or 
recommended by such educational organizations as the 
American Association of University Profevsors ttr the \vso- 
ciation of American Odleges, he then serves a testing 
period on the job. At the end of this period the .ulminis- 
trativc officers of his insritution and his academic {>eers 
consciously and formally pass judgment upm him and de- 
termine whether he shall lie appunted to a faculty pist with- 
out limit of time or he sent on his way. Messrs. Byse and 
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Joughin .)dmir<ibly state the rationale that justifies this 
system t>y which a tested scholar is allowed to follow a 
couragtcuis, enterprising career, free from the threat of 
dismissal mcrcK because some superior may dislike him or 
the rt suits of his schohrship. 

It IS profKT to stress here the littlc-rcc«gni/ed fact that 
“tenure" is i widely ae*cepted asjKrct of employment in 
many areas other th in the acidcmic one It often passes un- 
ihallengcd. and even unrevogni/ed, in such diverse occupa- 
tion il fields as buMnes>, the law, religion, and the civil serv- 
icT, The vets college anil universitv trustee-s who so often 
rail against tins s\ stem th it “freezes the professor into his 
job" ate themselves freipientiy the liencftciarics of a tenure 
sv'stem, for in in\ tn mstttution makes use of “life trustees,” 
riierc is iKo the leadv aniiogv of the federal judge who 
holds ortice “lor hte during good behavior” The rcawins 
ihat led the I ounding I atheis thus to prese'nlic a tenure 
svstem for judges in i-h- and the way m which the system 
has operated in the ensuing centurv and threc-qinrtcrs 
hive much in e'<»mnion with the pattern of tenure in aca- 
demic life. Indeed, judicial lenme is the more binding type. 
ft»r the academic jirofession accepts the principle of auto- 
matic retirement iKcaiise of age — often .is ctrlv as si\t\- 
five and almost never later thin seventv — whereas federal 
judges are allowed to, and frequently do, “die with their 
IxMits on.” 

‘ITus the e’ommon notion that the college' professor, al- 
nw»sf alone among professional men, is “froren into” his 
|w)sr simply is not in accorviince w ith the facts of life. .More- 
over, It is imfHinant to note that the academic profession it- 
self readily cone'cdes that a professor can be dismissed for 
“adequate cause,” including such grounds as incompetence, 
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neglect of duty, and gross personal misconduct. If not as 

many prufesM>rs arc dismissed for these reasons as some 

may deem desirable, again it is ucll to remember that in 

such fields as the law, the ministry, and many areas of busi- 

• » 

ness, iustice is also frequently winpered \\ ith mercy in deal- 
ing surh incomjK’tent or neglectful jnruplc. 

'rhe record of recent sears reseals that mote than one 
iastinition of higher learning, presumably committed to 
academic tenure, has gone badly astray ss hen it has fouml 
Itself compelled to come n* grips with a dismivs.il ease 
Sometimes the nouble has l»ecn the alisens'c of clear-cut 
institutional regulations prescribing the procedures to be 
followed in such a case. .Somcrmics it has been fiilure to 
adhere to these regulations, parncularls in the absence of 
any t\}>cnenee under them in eailur eases \ dwnissil 
proceeding in a well-run unisersity is in rfie narnn of 
things a r.ither rare cseiit. I\*rhips it w is for tins rea'ffin 
that even so respected in e'ducitionil leader as \ I iwrencc 
Lowell W.1S guilrs of suc’h fofdish words as the following. 
“Tradition has gre.ir adsanrSges o\e*r legulirions. It is a 
more delicate instrument it ace'onmioilares itself to things 
which arc not susceptible of shaip ektinnion ir is more 
ficsiblc in its applicanon," Mas be so Hut if “tradition" 
rather than “regulations" cm be de|)cnilcd on to sifeguird 
the indhtdnal in ail of his procedural dealings with au- 
thorin’, seven centuries of effort since M.igna (^arta to 
compel public officers, to deal wnth private persons in ae‘- 
cordance vvirh “the law of rhe Ian.!" have been curiouslv 
misguided. Clearly President Uiwell was wrong in his be- 
lief that “regulations” art infeiior to “tradition” m academic 
proceedings, and Messrs. Byse and Joughin are right when 
they olwcrvc that “academic government no less than pi- 
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liticii gtn eminent must eontain <>a{tgu.uds ag.unst human 
frailtv ” Fortunately there is n«m asaiiahle to American 
institutions uf higher learmng a model code of academic 
due proexss regulations in a statement piitilished in 1958 un- 
der the joint ausjHtcs of the \ssocntion of American Oit- 
Uges and the \mencan Associition of Uniiersit) Profes- 
sois 1 lu test ot this code is printed is in -ipiiendis to the 
present book 

Not lilt least of the mints of Messrs B\st md Jotighins 
\ oh. Ill IS Its jKri'iptiie exmimitirm o| tin difneiilr reli- 
tionship th u exists laiMcen trusties ind f icults meiulKis in 
nuns Xniirii m institutions »>t liigliii k irning I he mem 
ImisuI I uniMrsitx gox e mini; board, r\ pii ills the igents 
ot the doimnint sotiil gn»ups in tin rommuniti. in itrv 
likilv lo bt umiiimd ilxiut the i or'u. ,ar.«/. ot est iblishid 
\ ilius ind institutions leiiheis ml tesimh ■.liiolirs on 
till otlut hind hue the histone iliitv to tolloM the iruti- 
nu It mIuiimi It iMU hid. with thi mtut il '•isult tint 
u ideinii nun in ol tin some u hit more interested in ctfee't- 
ing ihuigi thin in prcsining the »rirr/\ qu > Ihen is thus 
sonitthing ol i built in seniici of intigoiiism lutuien 
misties tiid ti iihirs m icukniic liti. ind it is evsenriil tint 
I uli group undeistinil the others role md responsibibtie*s 
It 1 unn ersiti is to be 1 he ilrlu pi lei I o pur it eiitferenrh . 
till \ irious lotiiponints tint miki up 1 uniiirsitvs orgin 
1/ ttion md purjMjst mist bi hittugiu into sonii s<ut of iia- 
soiiibli bit iiiii Missis B\si and Joughin j»ro{Krlv suggest 
tint till liiliiie'e IS preseiuK i bit iskevv m imtu in insti 
ttition - iskiw to till disuhintige of fieultiis rhne is 
more thin i little bite m their xii\ ol>ser\ inon that, while 
the me ms arc readth axailible m most unu ersitics wherihx 
trustee’s can undertake* to get nd ot a rc.ichtr, there is \ir- 
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tualiy no institution in the land that invites its faculty to 
challenge an incompetent trustee’s right to continue in his 
post. 

Another point effectively made in the following pages is 
that the academic profession nmst take a bolder line of ac- 
tion in cases in which teachers have l>cen improjKrly dis- 
missed. I'hc American A.ssuciation of University Profes- 
s«>rs has nude many admirable investigations of tlismiss.il 
cases, and the resulting reports have effectively demon- 
strated the degree to which certain institutions have de- 
parted from sound tenure and dismissal standards. But it has 
to be sadly confc.ssed that it is virtu.illy imjxissiblc to point 
to a case in \\ hich such activity by the profession has re- 
sulted in the reinst.itcmcnt of a tc.ichcr deemed to have 
been wrongly dismissed. 'I'he curt advice of this liook that 
“the remedy for mfriiigcnicnt of tenure should include an 
order of reinstatement” should be promprlv and vigoroiifl)- 
followed by the profession. 

One of the most valuable features of this book is its 
systematic evaluation of the 'treatment academic freedom 
and academic tenure have received in the courts. 'I he 
authors make clear their jKrsonal IkIicI th.u a college or uni- 
versity’s regulations on these suhicets should create a con- 
tractual relationship between pnifcssor aiul institution en- 
forceable in the courts. Some mcmlKrs of the profession 
may have misgivings about such dcjHmdcnce ujKin the 
courts for the clariiication and cnforc'cment of academic 
regulations. While there are occ.isional outstanding ex- 
amples of excellent judiciai rulings in support of academic 
tenure, the record reveals that the great niajorirv' of Ameri- 
can judges, .state and federal alike, have up to now' shared 
widi much of the public many serious misconceptions of 


X 



rORPWORO 


tite meaning anti puqiosc of academic freedom and renure. 
Just rctxmtly the Snpreme Court of Sr>iuh Dakota, in mjs- 
ratning the dismissal <if a professor with tenure from South 
Dakota State (.tdlegc, without cliargcs or a heating, paid 
Its risptcts to acMdcnuc tenure in these dubious tonus: “ Fhe 
ixact lilt tiling and intent of this si>-cailed tenure |k>1ic>' 
eludes us. Its \apurous objectives, pur{>oses, and procedures 
arc lost in a fog i»f nebulous \trbiage.” 

Members of the profession will want to ponder carefully 

the \tr_\ {xrsuisise c.ist set forth in these pages for the 

making »»f vigorous efforts by the acidennc profession to 

oecreoinc this kind of judicial attitude md to sce’urc court 

eiiforrtmenr of the neepted standards of academic life. At 

the time this is written, the \nuncan \s>oetation <»f L'ni- 

\iisir\ Hioftssors Ins s«tbmitted an amum brief to 

the I lilted St lies Snpietne (,ourt in a cist* m which there 

u IS in unde mic freedom element, ind n is giving careful 

thoujhr TO simihr letion in othet eMses \r the s.une time, 
*• 

the \ss«»iiition IS pioeeeehng slowK in this direction and 
Is governed b\ i piopcr sense of cuirion. rhere is much 
to be said for flic position thir the stimlards governing 
luiihei idiK.uion - mcludmi: the lulcs of .icademic fretihim, 
ft mile, uul dm proe'i'ss -i in lust be worked out on a 
priv ite, voUint uv Imms l»\ teacheis, dniinisrrttive ortievrs, 
trustees, and oi gam/ an* ms rcpiesenting these groups. In 
p.utieuh.". if umvi'siiies e*in be |svrsuaded to allow dis> 
missal tMsts to be ttied litfore ill faculty tnbiinils with a 
lonuimniem on the put tit goveinuig boauK to .ice'cpt the 
teioinnivmlations of these inbunaK m all but the most un- 
usual cases, there will lie little leMson tor either .side in such 
proceeehngs to resort to the e'ourts on ap{H*ai. 

Messrs. B\se and Joiighin have written a lumk that h.is 
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many levels of merit, a book that wUl be useful to different 
groups of people in different ways. Teachers, administra- 
tive officers, and trustees at institutions that are endeavoring 
to perfect their own tenure regulations will find very useful 
the W'ealth of informatitm in these pages about the prac- 
tices, lH>th good and l)ad, that are follow'ed at other institu- 
tions. Similarlv. the authors’ ow'n recotninendations cm- 
bodied in Chapter IV, as well as those in the documents 
printed in the Ap|Hrndices, supply excellent blueprints for 
further action at these institutions. Judges and lawyers can 
derive valuable guidance from the look’s third chapter in 
their further efforts to clarify the law of tenure wirh rc- 
speer to Iwth public iastiturions operating under general 
constitutional t)r legislative mandates and private institu- 
tions that arc less rigidly hound by such legal niamlaies Init 
arc often prone to let imp<»rtant professional relationships 
rest upon infonnal bases. Finally the obsen arions set f<tr(ti 
in the concluding chapter concerning the status of the aca- 
demic profession in a democratic society, although brief 
and tentative, raise some provrKrativc questions about the 
present unca.sy peace that prevails between the goals .and 
standards of the academic profession and the purposes and 
values of our business society. It is no mere cliche to say 
that American higher education is at the crossroatls. The 
way ahead is hound to be difficult at best. W'ith resjKct 
to troublesome issues in the areas of academic freedom, 
tenure, and due process, wc can do a lot worst than to fol- 
low the advice set fonh in these pages. 

Robkrt K. Carh 
Joel Parker Professor of Ijne and Political Science. 

Dartmouth Collej^e; 

Chairman, Committee A on Academic Freedom and 
Tenure, American Association of University Professors 
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I ms mikK pjoMiks in}<»ruuti«>n .mJ appraisal alxuir the 
u'ijuisitinn inJ (tmttn.irnm oi tcniiri m Anjincan colltgcs 
atui uni\<.r>itits -evunining pmunihriy the roles of gov- 
trninj» Ixurvls, .ulimnistr.unc ortiaals, and faculties in rhose 
are IS ot ikcjMon and discussing the role of the courts in 
tnf(*rcing rlu tenure principle. 

'I Ik most wkklv icccpted sr.iitmenr of acavlenuc tenure 

-that of the \ssoeiation of .\nicrican ('ollcgcs .ind the 
Anuncan Vssucutioii ot Uni\trsir\ Pr<*ftssors — protides. 
" \ficr the cvpiration of a prohatu»nar\ period teachers or 
iiui.siigators should hate perni.inenr or connmiuas tenure, 
and their sertict.s should lie ternuiutcd only for adequate 
cause, cve'epr in the ease of retirement for age. or under 
cxtraorelmart cireumstanccs lieeMUse of iin.incLtl esigen- 
cics.'* ‘ .\s will Ik* developed, there are many variations and 

* leejo “Srateinent of Hrmciples” on **At.uU*inic Ftcfdoni and 
Iciiuic" onguMlIt fornuiUtcd and endorsed In the .Xnietican .\s- 
vHMtton t*f UnitciMty Professors and the A&stKution of Amcriean 
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modificattons. But the essential characteristic of tenure as 
die term is here employed is continuity of ser\'icc» in that 
die insdtudon in which the teacher serves has in some 
manner-— eidicr as a legal obligation or as a moral commit- 
ment — relinquished the freedom or power it otherwise 
would possess to terminate the teacher’s services.^ 

Hie principal justiHcation for acadciitiic tenure is that it 
enables a faculty meniber to teach, study, and act free 
from a large numlicr of restraints and pressures which 
odiens*ise would inhibit independent thought and action.” 
This justification of freedom for teachers, customarily 
termed **acadcmic freedom,” is similar to that M'hich ac- 
counts for the proscription in the Bill of Rights of gov- 
ernmental interference with the citizen’s general frced<»ms 
of thought and expression. These general freedoms exist 
both because of the moral conviction that the {vtlincal 
state should not limit the individual's inalien.ible rights of 
life and liberty and because of the pragmatic recognition 
that free trade in ideas is aq indispensable condition to en- 
lightened commiinit)' decision and action.'* 


Colieges; and later adopted i«v a number of c»thei organi/Jttoiis 
See AAUF Butltitm 44 Ihc “Staiciitcnr" is re- 

printed here, for ready reference, in Vp|>cndiK ('. 

^Security against dismissal may lie for a fixed term, oi for the 
profession^ life of the teacher, in the former case the* tenure is 
'‘limited,” in the latter it is “indefinite,” “continuous,'’ or "pcrtiia 
nent.” 

* See the thoughtful paper of Professor 1 dvi in O. Srene fur dis- 
cuasion of other justifications of academic tenure, “Bases of Aca- 
demic Tenure," AAUt Bidktin 41. 584-tK9 ( iQtt). 

* Henry Steele (annnuger. Freedom, Loyalty, Disunt (i«>54l, 
ch. I. Recall John Stuart Mill's classic exprevsion in his essay On 
Liberty: "The peculiar evil of ulencing the expreasion of an opin- 
ion is, that it is robbing the human race, posterity as stell as the 
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But th«re is more to academic freedom. Teadiers in col- 
leges and universities in our society have the unique re- 
s|K>nsihility to help students to develop critical capacities. 
'rc.ichcrs must aly> strive to make available the accurou- 
hired knowledge of the past, to expand the frontiers of 
knoM ledge, to appraise existing institutions, and to seek 
their correction or replacement in the light of reason and 
experience. If tiiey are to perform these induqiensable 
tasks, there must be free inquiry and discussion. This, as 
Professor Frit/ .Machlup has noted, demands more than 
mere “alisence of gox’crnmcntal sanctions, more than a 
guarantee that . . . (professors] xiill not lie jailed for the 
expressions of their thoughts. If they arc to be encouraged 
to pursue the truth xihercxer it may lead, to ‘follow out 
any bold, xigorous, mdc^iendcnr tram of thought - . . 
they need protection from alt more material sanctions, espe- 
cially from dismissal." ' Professor .Machlup continues; 

With regard to sonic ttccupations. ir is eminently in the inter- 
est of siKTicty th.it men comcmed speak their minds without 
fear of retribution. ... 'I he occupational work of the vast 
majority of people is largeb independent of their thought and 
speech. I’hc professor's uoik cw/rort of his thought and 
spcecli. If he loses his position for \s hat he w ntes or says, he 
xxill, as a rule, have to lease his profession, and may no longer 

existing generation, those who dissent fn>m the opinion, still more 
than those who hold it. If die optnum is right, rhey are deprived 
of the opportunits of c\s hanging error for truth, if wrong, they 
lose, what is almost as great a benefit, the clearer perception and 
liselier impression of truth, pnidacctl by its collisum w’tth error.*’ 
Mill, Uuhtjriattum. LtKrty, and RtptftcntatK'e Goremmenr (Ev- 
eryman's I.ibrarx‘, ed. Rhvs.), 79. 

®Ent/ Machlup. “On Stunc .Misconteptkms Coneeming Aca- 
demic Freedom," AAUt* Bulhttn 41; 751, 755-75* <«955)' 
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tw able effectively to question and challenge accepted doc* 
trines. And if seme professors lose their positions for what 
they write or say, the effect on many other pn>fcssors will be 
such that their usefulness to their students and to society will 
be gravely reduced.* 

The lifting damage brought about by infringements of 
academic freedom and tenure thus is not only to the ver)* 
small group of teachers directly affected. It is also to so- 
ciety as a whole, because tltc ultimate licneficiarics of aca- 
demic freedom are not those who exercise it but all the 
people. TTiis dcscn'cs cmphaMs: Academic freedom and 
tenure do nut exist because of a [icculiar solicitude for the 
human beings who staff our academic iastiturions. 'I'hcy 
exist, instead, in order that society may ha\c the iKiicHt 
of honest judgment and independent criticism which other- 
wise might be withheld because of fear of offending a domi- 
nant social group or transient social attitude. 

A helpful analogy may be f<»und in w hat may lie tenned 
“judicial freedom” and tenure. The Constitution provides, 
“The Judges, both of the supreme and inferior courts, shall 
hold their Offices during gtHni licha\ ior, and shall, at stated 
Times, receive for their services, a Oimpensation w'hich 
shall not lie diminished during their continuance in office.'' ’ 
The standard “of good behavior for the continu.mcc in 
office,” Hamilton wrote, “is the liest expedient w hich can 
be devised in any government, to secure a steady, upright, 
and impartial administration of the laws.” ** Such a stand- 
ard for continued employment of teachers in colleges and 
universities similarly provides the best safeguard from rc- 

75 «. 

Art. Ill, |l I, U.S. CcMisrirutitin. 

*Tbe FederMst, No. 78. In No. 79 Hanttiton nrewed that “a 
power over a man’s subtistence amounts to a power over his wilL” 
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straints and pressures which otherwise might deter a 
'Wady, upright, and imparriar’ performance of the teadi> 
cr’s indispensable task of critical riioughc and analyas.* 

Perhaps a caveat is necessary. Despite the unquestioned 
importance of tenure, like most institutions of a free so* 
ciet)', it can l)e misused. Tenure can bec<une an instrument 
to perpetuate incompetence and mediocrity rather than to 
advance scholarship and talent. But the fact that tenure 
can l)c debased does not mean that it is less %'aluable. It 
means only that other processes must not be neglected — ^in- 
cluding careful selection of those to whom tenure is awarded 
and courageous action by administrators and faculty to 
weed out those who thereafter become professionally unfit. 

In the United States the significance of academic free- 
dom is undcrstOf>d by virtually all rcachcrs in higher edu- 
cation. Many informed members <»f the general public are 
in agreement. Particularly, it Ls clear that numerous trustees 
and administrators enthusiastically support the freedom of 
teachers, because they well understand that sudt freedom 
is one of the chief positive forces at w'ork in their institu- 
tions. Unfortunately, however, there arc problems. Prin- 
ciple is not everywhere supported by adequate practioe; 
the legal basis is by no means satisfactory; and in some in- 
stittitions the concept of tenure which sup})orts the free- 
dom of the teacher is so poorly developed as to suggest 
indifference or e\cn hosriliu' on the part of trustees and 
administrators. 

It is our hope that this study, by providing information, 
analysis, and recommendations concerning the acquisinon 

• And sec Zechtriah Qiafce, Jr., Tbt Bktsingt of Lilmty (195^), 
241 : ‘'The government pays judges hut it does not tdi diem how to 
decide. An indqiendent . . . university is as essential to the com- 
munity as an in^kpendenr judteiafy.'* 
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and termination of tenure, will stimulate critical sclf- 
examinadon by governing boards, adminisrradve officials, 
and faculdcs — the three groups most intimately concerned. 
Consideradons of time and money made it necessary to 
limit the sur\‘ey of plans and praedees to higher cducadon 
in California, Illinois, and Pennsylvania (states selected be- 
cause of the number and variety of their insdtutions) . But 
the representadve character of the institutions surveyed, the 
fact that the legal discussion touches on cases in other 
states, and the general applicability of the conclusions and 
recommendadnns should give the report significance for 
colleges and universities throughout the country. 

The study is primarily based on the tenure plans and 
quesdonnaire replies supplied by eighty insdtutions, which 
are listed in Appendix A. The (juestionnairc, reproduced 
in Appendix B. was sent to the 3^2 insdtutions of higher 
educadon in California, Illinois, and Pennsylv.tnia listed in 
the Education Directory, 19^4-5$, Part j (U.S. IX-part- 
ment of Health, I'lducation, and Welfare; Office of Kduca- 
don, 1955).** The response was as follows: 


California 

Illinois 

Penn^lvania 

Total 


Reply 

74 ( 55 ' i) 
4 * ( 4»‘0 
J4 4/' ^ ) 
170 (48%) 


No reply ” 

60 (45' « ) 

61 (S9^«) 

) 

182 (52"; ) 


Total 

134 (too*;,' ) 
103 ( ) 
1 15 (ioo'-^< ) 
352 (lOO^i ) 


“The questionnaire was mailed out in June, 1955, replies were 
received through October, 19$ 5; the choice i>f institutions to he 
studied was then made, and Novemlier, 19$$. became the “cut-olT 
date.” .‘Vliscellaneoua questions relating to fact and inrerpreution 
were sent m the selected institutions and other persons in 1956. 
The first draft of die text was mailed to die co-opcratii^ colleges 
and umversides in April, 1957, for correction and oioiment. 

“ Incladtng three refosati and seven replies promised but not re> 
ceived. 
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In the three states most of the institiitions which would 
generally be regarded as of major stature replied. The 
eight)' institutions included in the study were selected by a 
process of exclusion from the one hundred and seventy 
which answered. Those excluded w'cre state teachers col- 
leges, junior colleges, and institutions of specialb.ed inter- 
est (such as aeronautical schools and colleges of optometry) 
which appear to l>e staffed largely by part-time personnel 
who have another status as practicing professionals. These 
institutions were not excluded because their tenure prac- 
tices do not deserve study, for the op})osite is true. Rather, 
tile decision not to include them w'as based on our lielief 
rh.ir within the limits of the time and effon wc could 
vlevotc to the subject it w as licttcr to deal intensively with 
the older and more traditional institutions of higher learn- 
ing rather rh.in cursorily with the more diserse grouping.** 
rtms the study f<»cuscs on the tenure plans and practices 
of so called “prisatc*’ colleges, although three stare- 
financed universities arc also included. 

.\frer the rcpirt was prepared in draft, copies were senr 
to the eighty insrirutioiis, requesting comment and criti- 
cism. No serious factual crr<»rs were thus disclosed. Sug- 
gesri<»ns conctniing cmph.isis and interpretation were con- 
sidered in \i riling the final draft. 

A word remains to be said concerning the organization 
of the report. The next chapter summarizes the chief 
•aspects of the tenure plans and practices found in the 
eight)' institutions. This summary is intended to be a pre- 

** The princij.>al- but by no means only — difference betsseen the 
institutions included and those excluded is that the tenure plans 
of the fonner arc subicci to the wntrol of governit^ boards 
whereas the plans of the latter are often set forth in statutoty en- 
acmiemx of legislatures. 


7 



TENURE IN AMERICAN HIGHER EDUCATION 

iimiiiaiy compendium for use by diose interested either in 
revamping or establishing a tenure plan in a particular col- 
1^ or univeraty; as far as we know, no such compilation 
is now available.** A few preliminary evaluations have been 
brought into this chapter, but every effort has been made 
to keep them recognirably distinguishable from the main 
body of die analytical statement. Chapter III deals with 
die legal problems presented by the' plans and practices. 
The final chapter contains conclusions and recommenda- 
tions. 

**See Thomas I. Fmerson and Das id Haticr, Pobtteal and ( .vtl 
Rights tn the Uiuted States ( 1951), BSo “Iherc 1$ no current com- 
pdatKHi of tenure niles and practices presently in force in AiiKn- 
can collies and universiriev.” 
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Plam and Practices 


'nil' ^\idcly held belief that tenure is a major character- 
istic of higher education in the United States is supported 
by the fact that nearly all the eighty colleges and univer- 
sities included in this study confer some measure of tenure, 
either under a formal plan or by established practice. ! how- 
ever, the plans and practices indicate a bev, ildering assun- 
ment of criteria and procedures governing acquuadon and 
termination of tenure. It is Hrsr necessaty, therefore, to 
analyze an<l collate the criteria and procedures. 'Thereafter 
their legal signiAcancc will he coasidercd. 

ACQUisrrioN of i fnure 

.Among the eighty colleges and universities, tvi'ent\'-four 
institutions provide for automatic acquisition of tenure by 
a teacher, whatever his rank may be, after he has served a 
specified number of years. A lai^r group of forty-five 
institutions confer tenure when a teacher is appointed or 
promoted to a particular professorial rank, or after he has 
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served a specified number of years at a particular pn>fes> 
sorial rank or combination of ranks. These tu'o groups, 
which together total sixty-nine and make up S6 per cent 
of the total number studied, have set forth their standards 
for acquisidun of tenure in plans which have been officially 
adopted by a board of trustees or other governing au- 
thority. 

Eight of the colleges and universities confer tenure as a 
matter of practice, although in different degrees they fall 
short of official adopdon of a specific tenure plan. An- 
other insdtudon, counted in the group of fort\ -five noted 
above, is also considered here because it confers tenure in 
practice upon instructors and assistant professors. Only 
three of the eighn’ institutions do not rccogni/e tenure, an<l 
two of these are thcologictl seminaries w here the teachers 
have status as ordained ministers.^ 

In short, tenure is virtually universal among these eighty 
insdtudons, and the great majorit)’ have officially adopted 
plans which serve to guide the adminismtion and the teach- 
ers. The real quesdun, therefore, is the nature of the plans 
and practices — the standards and pr»)cedurcs which govern 
acquisition. 

Autennatic Acquisition of Tenure 

The term “automatic ac({ulsition of tenure’’ needs cx- 
planadon, because the principle involved is often misunder- 
stood, sometimes pnxiuccs a hostile reaction, and is 
occasionally explicitly rcjecrcd.^ What it means is that an in- 

* Augtittana 'rheological Seminary and Lutheran Theological 
Seminary at Gettyaboig. For the third “no tenure” institution. 
Golden Gate College, see below, note 19. 

*A frequently met provision that ail appointments and promo- 
tions require specific actirm by the governing board is not regarded 
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dividual who has served iut institution for a spechied 
Ici^h of dme (and in some places also met a required test 
of rank achievement) and who is continued in his post 
acquires tmure. It is essential to note that dterc should be 
nothing automatic about the evaluation by the institution 
which leads to a decision to continue a teacher in its serv> 
icc; in this area the institution has full freedom of judg- 
ment. The criteria for automatic acquisition arc therefore 
nothing more than the rules by uhich an institution com- 
mits itself to grant tenure to a teacher who is adjudged 
competent and retained in employment after the proba- 
tionary {K'riod. 

Twenty-four of the institutions ha\c “automatic act]uL<d- 
tion” plans which gosern all ranks; they confer tenure on 
any teacher if he is reappointed after a specific number of 
soars.'* The most frequently encountered term of years is 

It) this studs as essential mection of atitmnatic ac(|Uisition an 
cMiuple of exphett rejection, note rhe statement bx* the president 
of a (.alilornia college “I personalis, and the . , . Board of Trus- 
ties, have opposed the national polics of the that any- 

one who has taught foi scsen stars shall enjoy tenure. It has 
sciiticd to us that such an extension dilutes and cx'cneuilly tnav 
desrrox the concept of tenuic, which xse regard as xcry unportant.*' 
I his iastiiiition gtxcs tenure to the two tc^ ranks after a term of 
SCI site ar anv rank, thus relating autt'inatic acquisition to those 
ranks, but it docs not offer tenure to the person w ho could be re- 
tained bexond sexvn sears at the txxu lower ranks. 

Sec also below , note o, on V\ ilsim (^illcge. 

' \cadcniy of the New* Church, .Mbiight Cnilcgc, Blackburn 
(aillcge. Bradlex I’nivcrsitx*, Cahfomu InAitute of Technolog}% 
Carnegie Institute of Technology. Carrhiqrc College, College of 
teopathw Phxsicians and Surgeons, Dc l*aul Cniversity, Eimhunc 
(aillegc, Franklin and Manhidl f^oUege, Garretr BiUi^ liutiture, 
(ileneva College, Gert^sbutg College. Circenxille College, Knox 
Odiegc, ^!cKcndrce (aillcge, Morax’ian Gillege, Pennsylvania State 
I nixcrsity, Swarthmore (^lUcge, ITiicl Gdlcgc, Wheaton College, 
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seven, resulting from agreement with or adoption of the 
standard recommended in the 1940 “Smtement of Prin- 
dples” of the American Association of Unnxrsity Pro- 
fessors and the Association of American Colleges/ The 
shortest period is one year, at Geneva Odlcge/ The long- 
est is at the Carnegie Institute of Technology, fourteen 
years.* 

Although the inquiry addressed to the eighty institutions 
did not speciHcally call for comment on the merits of ‘'all- 
rank'* automatic acquisition of tenure, it is interesting to 
find that, in response to the invitation to furnish general 
comment, only one iastitution offered adverse criticism 
of all-rank automatic acquisition. The absence of express 
opposition, coupled with present use of this system in 30 
per cent of the institutions, suggests the possihiliw of ulti- 
mate widespread adoption of this kind of plan. 

and two Pennsylvania colleges (restricted answers). The phrase 
“restricted answer," used here and in subsequent f<Hitnotcs, indi- 
cates that the utstiturion repKing asked not to be identiHed; sec 
the choice offered in the questionnaire, reproduced in Appendix 
B, p. i6<S below*. Service usually must be full-riinc and continuous 
except by special arrangement (as fur <»ff-canipm researcli, govern- 
mem or militarv* sen'ice, salibatical leave, etc.). Service at spedai 
rank (as visiting professor, Iccturct, err.) appears not to count 
toward tenure. 

^ “Beginning w'ith appointment to the rank of full-time instructor 
or a higher rank, the probationary period should not exceed seven 
years. . . .” Sec above, p. t. 

Charter and bylaws in process of reviskin. 

*Th» insdtutkm has a maximum progression system of three 
one-year terms as instructor, two three-year terms as as.%istant pro- 
fessor, and one five-year term as awociate professor. A reliable un- 
official opinion indicates ffiat tenure is usually acquired in ei^t to 
deven years; initial appdntmcnts are often nuide at the rank of 
professor# 
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Foity-iive institutions, more dian half of diose sunreyed, 
confer tenure automatically upon achievement of a de»g> 
nated rank or by applying a standard which combines both 
period of service and rank. These forty-five constitute a 
*‘tcrm-rank'’ group; since the full professordiip is the high- 
est ordinaiy rank, teachers at that level in all these places 
come under an automatic acquisition plan.’ Associate pro- 
fessors are les generously included; assistant professors, 
much less; and instructors, not at alL 

Full professors receive tenure immediately upon attain- 
ing their rank, whether by promotion or initial appoint- 
ment, Jt fourteen instituttons.** Sixteen plans give tenure 

^ A few of the all-rank institutions has’c particular provitions re- 
lating to tenure acijuisitiun by full professors, such institutions 
could be uicludcd in the term-rank group here discussed; but since 
the eiuphasib of the studv i** on tenure acquisition radier than the 
prerogatives of a rank, these institutions have been placed in the 
all-rank group. 

'^.Augustana College (“ordinanly*'), California College of Arts 
and Oafes, (Jhicago Theological Seminary, Illinois institute of 
Technology, I.iitheran Theological Seminarv at Philadelphia, 
Niirthwestern University, Pomona Cxillege ("ordinarily"), Scripps 
Odiege, Seabury* Western Theological Seminary, Stanford Uni- 
versity, University of California, University of Pennsytvama (pns- 
batiunaty periiMl possible but not usual Unisernty of Southern 
California, and a Pennsylvania uniscrtirv (restricted answer). 

Stanford presents a paradox. The admtnisrration Mates that: “our 
long-standing practice is to appoint or promote to the rank of pro- 
fessor, without tcniiination date, and to consider such appointmem 
as automatically grantmg tenure." llus statement has controlled 
Stanford’s classification in this chapter. In contrast, faculty optn- 
iun at this institution states that the admiiustradve and 

department heads are “acquainted with and fully respect the AAUP 
principles of tenure"; this, of course, would place Stanford m the 
all-iaak autonnatic acquisition group. In further contrast, on the 
other nde, the institution officially operates under a 1907 residutbn 
of the trustees which merely sets forth periods of apporntmoK; 
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inunedtately to the senior rank if it is achieved by promo* 
tion« but only after a probationaiy* period if by initial ap- 
pointment.* Thirteen institutions give tenure to full pro- 
fessors after a period of service including scn’icc at lower 
ranks.** Two colleges give tenure at Hiis rank only after 
a period of service subsequent to promotion or appoint- 
ment to the full professorship.** 
llie general picture for full professors in the term-rank 

*€nareniont Men’s College, Dickinson College, FJbsbcthtou n 
Cull^, Haverford College, Lafa>xRe (>)liege. La Salle (College, 
l.incoin University, Otllege, Muhlcnlieig College, Rockford 
College, Uik Na\al Postgraduate School, University of ('hicago, 
Universirj’ of Illinois, University of Pmslmrgh, VVdson Odlege, 
and a Pcnnsvdvania university (restricted answer). Ihe probation- 
aiy periods range from zero to five years, the chief cluster l>eing 
three years; four institutioas (CSticago, Dickinson, Haverford, and 
Illinois) do not nante a spcriHc period. 

The bybws of Wilson College state that “Professors tl(x>n first 
appointment shall be ap{H>inted for three sears. If renewed, the 
tqtpointnient shall be for long term or ssirhout liinir of term and 
shall he a>nstruvd as estajilishing, in general, a reasonable expecta- 
tion of pennanencs',” A sifnilar construction is stared ft>r appoint- 
ment to the top rank by promotion. However, the president states 
that “the Trustees have firmly set their faces against autoinaticity,’’ 
and that the tenure pros*u»un “nuy be construed as automatic only 
if the Education Committee [of the Board] and the Board itself 
agree that pronwtion is desirable.*’ M'iison College would be classi- 
fied as lacking in automatic criteria excc|>t for the fact that all pro- 
fessors do appear to have tenure. 

*** The period ranges from two to ten years. Allegheny (>}llege. 
Bryn Mawr Colh^, Ulinois Wesleyan University, Immaculate 
Heart Coll^, King’s College, MiUikin University, Ckxidcntal Ck>l- 
If^ Roosevelt University, and Wilkes College consider sen'ice at 
any rank; Beaver Ctdl^e, Temple University, and Westminster 
Colk^ consider service at any professorial rank; Bucknell counts 
service only at the level of full at associate professor. 

**Lake Forest College (j years) and St. Vincent College (s 
>'ears). 
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group of forty-five institutions is thus one of rather even 
division among those who achieve tenure at once wtdi 
their rank, those w’ho must wait if inidai appointment is to 
that rank, and those who must meet a general requirement 
as to length of staff service. The various plans are dis- 
tributed without discernible pattern among Luge and small, 
new and old colleges and universities. 

The situation w'ith regard to assenriare professors is 
much like that of full professors except tlut only thirty-five 
institutions give tenure to .issociatc professors u'hcn achie^’e- 
tnent of the rank, as well as term of service, is a consid- 
eration. Among the thirty-five, associate professors have 
tenure immediately, whether by promotion or inidai ap- 
(>ointmcnt, at nine places; ” immediately by promodon, 
but only after a prt>bationar)' penod if by appointment, at 
another eight pl.tces; after a jKriod of scr\'ice induding 
service at lov\ cr ranks in fifteen insdtiitions; “ and after 

**Augusrana ColUgc (“ordinarily’'), (^lifomia 0>Ucgc of Arts 
and Oafts, (Thicagu 'fhcological Sentiiuiy*. Dickinson 0>negc, 
Scripps College. Scalmry-W'cstcm l'h«>l<»gical Seininary', I’niverstn.' 
of California, University of Pennsylvania, and University of South- 
ern California. 

(Jlarcitiont .Men's College, Illinois Institute of 1 echnokig>*. I a- 
fayette ('iollegc. Lincoln University. I’niversitv' of Qiicagu. Uni- 
versity of liiinoiv, Universirv f>f Pinsburgh, and a Penn$>ivania 
university (restricted answer); the median is three years-, the last 
three named do not specify the term. 

** Allegheny College, Beaver Odlcge (service as associate or 
assistant professor only), Bryn .Mavvr College, Haverfurd Cidlcge, 
Illinois \Ve$lcyan Universtty, Immaculate Heart Oillege, MUlikin 
University, .Mills (Allege, .Muhicnbcig College, Occidental College, 
Roosevelt Universit)', Temple Universin’, Westminster OiUege, 
Wilkes College, and a Pennsylvania univ’ersity (restricted answer). 
The probationary periods range from two to ten yesurs; die approx- 
imate median a live years. 
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a period of service at that rank, however reached, at three 
places.*' 

The assistant professorship appears to be regarded every* 
where as intrinsically a prerenure rank. None of the in* 
stitutions gives tenure immediately upon achievement of 
that rank or after a probattonary period if inidally ap- 
pointed to it. In twenty insritutious assistant professors 
acquire tenure after a period of semce, including scrs'ice .it 
a lower rank.’* 

Assistant professors, unlike their seniors, arc in some in- 
stitutions affected by .in “up or out" fxilicy. ‘riic L’ni- 
versity of Southern Californi.! has .i five-year jK'riod at this 
rank, after which there is promotion with tenure to asso- 
ciate profcsvir or tcnnination i>f service. Lafayette Oillcge, 
the Illinois Institute of Technoloiri . anil the Tniversuv of 

W «■ < 

Chicago apply the same rules on a si\-ycar basis. North- 
western University and the i’nited States Naval Post- 
graduate School have “up or out" plans, but promotion 
does not necessarily giCo Knurc. 

Hav’crford College appears to be unicpie in having an 
age criterion for tenure at the level of .issistant professor 
(and instructor): 

Academic tenure may be accorded to a f.iculty nictnlicr be- 
low the rank of associate professor vv ho has scrvxd the college 

^Bticknell University and I.ake Forest Odiegr (4 years), and 
Northwestern Univetwty (t years). 

‘•Allegheny Odiege, Beaver UoHege, Bryn Maur (-ollcgc, 
Buckneli University, Dickinson Gdicge, Haverford Uollegc, Illinois 
Institute of Tccbnol<^\ loifayctte Oillrge, I.incoln l^niv ersiry, Mti- 
likm University, .Muhlenberg Oiliege, Occidental Giilrgc, Rimkc- 
vdt University, Scripps (>>liegc. Temple University, UnivcriiTv of 
Qttcago, University of Pimburgh, University of houthem (]aii- 
fonua, Westminster College, and Wilkes College. 
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for seven or more years. ... In general it will be the policy 
of the college not to accord tenure to those in this group uti> 
til they have attained tlic age of forty years.*^ 

I'hc instrtjctorship is also regarded as a pretenure rank, 
rhe “up or out" principle affects insrnictors at eight platxs. 
'I*hc time r.ingc is from three D) siv years, the median is 
about five yc.trs; one itistitutitin srates “several years.” ** 

1 laverftird Odlege, as for assistant professors, has a mini- 
mum aue of fortv. 

It is of course important to renjcinlKT that an over-all 
\ie\s of the forry-fisc plans gising consideration to rank 
.ichievement nmst rake mto account the fact that twenty- 
four »)thcr plans Ime an automatic all-rank system based 
onlv on term of striicc. Schematically, the larger terni- 
r.mk group of forts -fisc urn bt regarded as a kind of super- 
structure bised upon rhe smaller all-rank group. 

r enure Granted in Practice 
ictthont Official Commitment 

I Jght of tlu eights colleges and universities confer ten- 
ure u|»on some faculty mcmlKTs although the board of 
rrustccs or other final institutional lurhority has not offi- 
ciallv .itloprcd a tenure plan, \nothcr instituritm is con- 
sidered m this section because, although it has officially 
adopted tenure f(»r professors and as.MKnatc professors, some 
of its assistant professors and instructors arc given tenure 

‘ifaserford College Statement on .Acaelcnue* Freedom and 
Tenure* *• 

.After three sears. Nonbsscstem I’mscrshs and L'nnersity of 
Southern California. .After f«H»r yean. l’.S. Nasal Postgraduate 
Seh<M«| and Cntseisrts of Chiiago. .After m\ years lllmois Institute 
ol rcclmohsgs*. R<»ose\elt Cms'crsitv, and a Pennsvls-ania uius’cr- 
sity (restiKted answer'. .Mta *Vsaal stars'*. Kafayene OiUege. 
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in practice but not under an officbl plan. Tbese institutions 
are of particular interest, because study of their practices 
sheds historical light on the tenure>plan concept and re- 
veals some of the uncertainties and tensions o})crating in 
diis area. It is reasonable to assume that sonic of the institu- 
tions which now have plans passed through a phase of 
“practice witlwiut commitment” in their earlier history.** 

The nine institutions arc Chatham Oillcgc, Oo/cr 
Thcolc^cal Seminary, Drcxel Institute of Technology, 
Illinois College, Lebanon \''alley Oillege, Loyola I'nivcr- 
sity of Los Angeles, .Mac.Murray Gillegc, the University 
of California, and the University of Redlands. It is inter- 
esting to note the varict)'’ in size and nature of the c«)llcgcs 
and universities which fall into a grouping liccausc they 
grant tenure without official coinmirinenr. .\nd since the 
picture is one of practice, the analysis ^\ill necessarily be 
somewhat more discursive than that of institutions with 
official plans. 

Chatham College (chartered 1869) is a pri\arc. nondc- 
nominational college uith fifty teachers, 'fhe colleges 
“Statement on Tenure,” adopted by the trustees in 195 
requires that a person holding an ordinary' staff apptiinr- 
ment at any of the professorial ranks “must be considered 
for Continuous Tenure” after a trial |)eriod, three years for 

** Golden (Jatc College dc»es not have tenure by explicit state- 
ment of its adnttnistradon. The reply stares- “We could answer some 
of the questions, of course, bur the fact is \ie don't have any |M>licy 
<m 'tenure* . . . We have given some thought to tenure f<ir our 
faU'dme teachers and have a faculty oummiccee and a trustee com- 
mittee working on it. ... As a matter of record we have not dis- 
charged more than two teachers in the last a; years, after two 
yean of teaching. In both cases the cause would hasx resulted in 
diamiasal in any college. . . 
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the two higher ranks and six years for assistant professors. 
There is no indication in the “Statement” of the status of 
teachers who arc considered and then denied tenure. In 
reply to a query on this point, the president states: 

This is not an “up or out” policy such as many institutions 
have. Any appointment after that point (of automatic con> 
sideration of tenure} ts on a strictly annual basis. No limit 
has been set (hi tlie length of non-tenure service although our 
evpcncnce thus far indicates tiut such service does not ordi- 
narily last over a |>eriod of more than three \cars or there- 
abouts. 

'rhe range of {sossihlc results under a principle of this 
kind is obviously unliinitcd, dcqurnding ujmn the interac- 
tion of tnsnturion.il ecnerositv .ind the nurket for teachers. 

W ■ 

(^h.ith.itn h.is forty-two full-time teachers, of whom sixteen 
are on tenure appointment. 

Crozt'r Thcolos^ical Samnary ( chartered i b 6 y ) *'* is a 
Ha{)rist institution. The liylaw s state that “all members of 
the faculty shall lie elected by the Hoard of 'rrusoces for 
a temporary fK'riod of three years, after which an indefinite 
tenure may be approved by the Board of Trustees upon 
recommendation of the President of the Seminary." Noth- 
ing is $,ud about .status after advene decision. 

/>rm 7 Institute of Technology (chartered 1894) is a 
private, nondenominational institution, employing 253 
teachers, 198 full time and 105 on tenure. \ 1934 bylaw of 
the trustees provides: 

b) .MI new* appotmccs of rank higher than that of instructor 
w'tll lie employed by .annual contract during the first three 
years of their service. 

^ Although the questionnaire w'as not mswered, the chatter and 
bylaws were fumislicd to the Proiecr. 
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' ^pr^ri.1 -onl »MV, up.»i «c-.»nn»m(o.™ of rte 
Dean of their respcvtivc ScluHtls. Ik etnpU/\ Ctl on in- 
deSnirc tenure, Jthout necessity of sinntiji contrjct. 


The letter of nocilication ixrnr ru inilcHnirc tenure ap- 
pointees stares luercly that they shall h<»Ki ortiee “durinj; 
the [Measure of the Board.’* (The aiiW>iguous character of 
this language is discussed in Chapter III, pages HK-o<j.) 

Further light on the l>rc\cl situation c«>mes from that 
institution’s reply to the (jucstionnaire. It was stated that 
“current practice Ls descrilHrd*’ in a quotation from the 
minutes of a faculty meeting of April 14. i9>4: 

(Preudentj Creese spoke to the faculty in regard to temirc. 
Under the present plan any |>ers«tn who has been here for 
three years of full-time employment and has attained the 
rank of assistant professor, would come up for definite 
tenure. The new plan provides that an app<»intce would 
normally receive one-year contracts for a pcritHl of three 
years, then a tw(»-year contract, and thereafter would t>c 
considered for appointment on indefinite tenure if he had 
also attained the rank of a.ssistant professor. 


Thus, the 1934 rule of the trustees providing for tenure 
after three years for th(Mitffir§!^^^|hln||t professor or higher 
has been modified — ni^jEl)>’^trustec acwlL but by adminis- 
trative practice — ^to / fil^o-ycar rule. PrefStulubh' the trustees 
approve of the change. Under either ruH^Wd or new-, the 
probationary term fo^t^use bljlibtlit>' and not 

to acquisition by ci 4 t<(?iun|g ^3 S 

Illinois College (cn|| ^ private, nonde- 

nominattonal (but ChnSlUMMiMM) college. The ad- 
ministration states that there is neither ofificial nor un- 
(^cial definition of tenure and that there is no automatic 


acquisition in piiniir Tin bytiwi uCdii trustees provide: 


^ 

^ LlBfiABY 

Acc»sfoii No J: 





PLANS AND PRACTICES 

The initial appointment of Profeswrs shall be for one year* 
after which term they nwy be given permanent af^intments 
of inclehnitc term, it being understood that the term ap- 
pointtnent may lie terminated by either part)" to the contract 
tipon reasonable notice, . . . Associate Professors— The initial 
appointment of Associate Professors shall be for one year. They 
may thereafter lie appointed for icmis of three years, with 
(Kimancnr tenure possible after one three-year term. . . , 
,\ssistant Professors— The initial appointment of Assistant 
Professors shall be for fine year. 1 hey may thereafter be ap- 
pointed for terms of two years. . . . Instructors— [annual 
appointment). 

Hie purely pcnnissisc nature of accordance of tenure 
(to professors and associate professors) cannot lie said to 
indicate a tenure system; bosses cr, it should be noted that 
rto per cent of the full-time staff (fifteen out of twenty- 
fisc) arc staled to base tenure. Responsible faculty opinion 
rect^ni/cs that the phr<tsc “rca.sonabIc notice” “could mean 
no real tenure at all.” Tliis same opinion “can find no un- 
fairness through the past tsventy-five years*’ — except on the 
part of one or tsvo teachers who left without gis’ii^ ade- 
sjuatc notice. Illinois ('ollegc thus presents a picture of 
apparently gfK»d practice inadequately supported tiy offi- 
cial commitment. 

I.ehiinon Valley College (chartered 1867) is an institu- 
tion of the Kvangciical United Brethren Church with a de- 
noininationally selected board. A rather detailed statement 
on “Academic Rank, Promotion and Tenure” was adopted 
in 1956.” On tenure, the staorment sat-s: 

A “Statemient of Policy Gweeming Academic Rank, Promo- 
tion and Tenure” «as adopted in 1956; it refers to a five-year pro- 
bationary period, but tenure is not clearly automatically acquired 
at its conclusion. 
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Hie first five years of initial emplovment shall be a proba- 
tionary period. . . . 

Tenure at Lebanon \'alley College provides for a continuing 
series of term appointments which may !>c terminated by the 
college only for cause. . . . 

After a teacher has completed his probationary period and 
has lieen found worthy of retention the faculty and has 
been given tenure hv the Board of I’nntces, he will be notified 
by the president that he has achieved such statas. 

The implication of thc.se passages is that tenure is acquired 
after five years, but the language is sometliing less than con- 
clusive. The finding that a teacher is “worthy of reten- 
tion” and rile granting of tenure by the board arc not 
necessarily derivative from continued employment after 
completion of the probationary jicriod. The institution re- 
ported that ninerecn of the fort)'-six full-time staff m»cm- 
bers have tenure. 

Toyota University of l^os Angeles (chartered 1918) is 
controlled by the Society bf Jesus; the trustees arc incmlicrs 
of that order; the regents arc laymen who serve as advisors; 
and the final authority is the president. There arc loi 
teachers, Bo full-time, and 35 on tenure. 

The president stares: “Until the present, tenure has been 
associated with rank, hut it is now our plan to bring the 
policy on tenure into closer agreement with the AAUP 
policy. Our policy when adopted will be incorporated in 
the Statutes of the University.’* “ The policy to l>e estab- 
lished Is an all-rank aotomaric acquisition $>'stem with a 
probationary period of seven years. It is of considerable 
interest that an institution under the complete control of a 

** Only the “when adopted" condition stands in the way of plac- 
ing Loyola in the ail-rank automattc acqubirion group. 
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religious society its about to give formal approval to the 
approved tenure-acquisition standards of the profession.** 

MacMurray College (founded 1846, chartered i86j) is 
a private, Methodist-related college. Its 1953 statement on 
“Academic Freedom and Tenure” provides diat “at the 
expiration of this [first, one-year) contract a new one may 
be made from year to year until the end of the founh pro- 
bationary year. Thereafter permanent tenure may be given 
the appointee.” llte president states that tenure is “never 
automatic,” but it diould be noted that thirtj’^ of the forty 
full-time teachers were stated to have tenure. 

Unhersity of California (chartered 1868) has approxi- 
mately 5,050 teachers, about 3,400 full-time and about 
i/»5o on tenure on its campuses. In response to the project 
ijucstionnairc, this institution furmshed a number of rel- 
evant documents; supplementary material was obtained, 
particularly the May 31, 1955:, rc|K)rt of the Special Com- 
mittee on Tenure of the .Academic Senate (submitted si ith 
}>cnrion to the Board of Regents in 1956 and acted upon 
by that body in 1958). 

.Acquisition of tenure at the largest state university in 
the United States, at least with regard to automatic acquisi- 
tion, can probably licst Ik studied by examining the several 
pksitions taken at different times by the Regents and the 
Academic Senate. In 1920 the Regents officially adopted the 
principle “that ap]iointmcnt as assoaare or full professor 
carries with it securit)' of tenure in the full academic 

rhe dean of another Jesuit insritudon (where professors and 
associate professors acquire tenure) makes an interesting comment: 
‘i feel t^t tenure in a Jesuit institution does not have the hn- 
portance in the eyes of the lay facult)* that » has in lay-ccuitrolted 
institutions. The controlling group in a Jesuit institution b a dedi- 
cated b<xly of men, who foster a family spirit in the faculty.” 
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sense.*’ In 1939 the Academic Senate recommended tenure 
for professors and associate professors, an *‘up or out” rule 
for assistant professors at the end of a second three-year 
term, and an **up or out” rule for instructors at the end of 
five years. Retention at the slowest rate of promotion could 
therefore have yielded tenure at the end of eleven years. 
In 1947 the Senate proposed that the lusistant professor’s 
term of sen’ice be changed to three ni’o-year appointments; 
for instructors it was stated that ”ser\'ice in this r.mk 
^ould not exceed two years.” The probationary terms for 
the two lower ranks were brought together in the recom- 
mendation of an “eight-year rule”: 

Officers of instruction who have served for terms in excess 
of a total of eight years in the grades of assistant professor 
and instructor (and lecturers and associates on more than 
half-dmc) ... or in any sequence of these grades, should 
thereby have .achieved tenure by reason of lengrii of service. 

In 1947, as Ijcforc, it was r^ommended that the two upper 
ranks carry tenure. 

The University of California administration publisiics 
the Orientation Handbook for Faculty Members, w’hich in 
the 1954 edition states: 

The Resolutions of the Acadetnic Senate as to Appoint- 
ments, Promotions and Tenure, while not adopted by the 
Regents, have been accepted by the President as a guide. 

[With respect to professors and associate professr>rs, the By- 
laws of the Regents arc noted to the effect that] . . . appoint- 
ment and promotion r>f faculty niembers . . . shall be voted 
by the Board on the recommendation of the President.” 

The Orientation Handbook quotes the six-year and two- 
year “up or out” provisions of the Senate Manual for as- 
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siscant professors and instructors; nothing is said about the 
“eight-year” rule. 

In 1956 the faculty completed adoption of a committee 
report which again recommends tenure fur the upper ranks 
and the eight-year rule for rhe lower ranks. In the ac- 
companying petition which traaMnittcd this report to rhe 
Regents, official provision of tenure is asked for the upper 
ranks, but for the lower ranks, in place of the eight-year 
rule, the Regents were asked to rule that assistant professors 
and instructors could acquire “continuous tenure by reason 
(►f length of ser\ icc.” 

Finali)% on December 19. 1958 (as these pages were being 
set in type), the Regents adopted a resolution stating: 

All appointment** to the positiem of Pr«>fcsv>r and Associate 
Professor and ti* pjsitions of et]ui\alcnt rank (see Section 2 
(a) of ('haptcr \’I) arc continuous in tenure until temnnated 
t>\ I ctii ciKcnt. demotion or dismissal. Appointments to academic 
positions below the rank of Asst>ci.uc Professor may acquire 
tenure b\ reason of length of service under rules prcsciilicd by 
the President and with the approsal of the Board. 

(Jimseqiicnfly, it is now possible that the president will 
pre,stTilK‘ and the Regents approve a tenure rule for the 
Itiwcr rank.s. .tnd this rule may embody a specified prt»- 
bationary }>eriod. If these developments take place, Oli- 
fornia w'ill |oin the group of twenty-four institutions which 
grant tenure automatically at all ranks after a term of serv- 
ice.’* 

®*Thc c4>incidcncc <*f the DcccnilKf 19, ivtH. rcgtnial acniHi 
w ith the licginning of manufacture of this b«Ktk permits only brief 
notice and tentative opinion 00 this latest phase of the University 
of California tenure spteni. Readers with a particular interest in 
that institution should seek information about likely further develn|.>- 
ments. 
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In recent years the question of tenure at California has 
of course been intermingled with the loyalty oath dis> 
pute.** On March 30, 1956, rite Regents granted back pay 
(and pension and sabbatical rights) to sixteen dismissed 
teachers with tenure who were restored to their posts by 
the state supreme amrt. 

University of Redlands (chartered K907) is a private. 
Baptist-related university w*ith a large majorit}' of the 
trustees chosen denominationally. There are 103 teachers, 
81 full-time and 28 on tenure. 

The question of automatic criteria at Redlands can l>c.st 
be considered by examining a trustees’ bylaw, the informal 
’’Recommendations to the Faculty” (a statement adopted 
by the faculty), and the president's explanations of current 
practice. These three statements arc markedly different in 
nature. The bylaw provides: 

Terms of Appointments, (i) Appointments to the Faeulrv 
shall be of two kinds, tetnporars' and permanent. . . . .\ 
temporary appointment is one uhich [is) tenninated at the 
close of the period for which the appointment is made. A 
permanent appointment shall continue during rhe life of the 
teacher. ... (2) All first appointments . . . shall be tem- 
porary and for a period of one or two years, except that an 
appointment to a full professorship may be for five years or 
tm permanent tenure. (3) All appointments to the rank of In- 
structor shall be temporary, and for not over two years. (4) 
Appointments to the rank of Assistant Professor, subsequent to 
the initial appointment, shall be for three or hvc years, (t) 
Appointments to the rank of Associate Professor, subsequent 
to the period of initial appenntment, shall be for five years. 

>*See George R. Stewart, The Year of the Oatb (1950); and 
AAVY BvUetin 41: 6^-66 (1956); 44: 503 (1938). 
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(6) Appointment to the rank of Professor, subsequent to the 
pertixl of initial appointment, shall be for not less than five 
years nor more than eight. 

... In the event that a teacher on permanent appcnnt- 
ntent fails, or is unalile to maintain his full profevaonsd effi* 
ciency, he may be transferred to a louer rank u'ith less exact- 
ing duties. 

I he approach of the teaching staff to the question of 
tenure is embodied in a faculty committee report, “Recom- 
mendations to the Facult)',” adopted by the faculn' in 
1947. I'hc president characterizes this refiort as “a senii- 
ofHaal statement used as a guide line, but not as a law or 
official document to be foiloued to the letter. . . . [It] 
has betn reviewed |K.'riodically and is basic when consider- 
ing promotion and sabr\' merements.'* “Recommendations 
to the haculrv” sets up tenure criteria distinctly different 
from th(»se of the trustees’ bylaw'; it advises that “on the 
basis of thc.se recommended [ promotion] standards, per- 
manent tenure be granted to professors and associate pro- 
fessors at the end of the third \car, and to assistant pro- 
fessors ind instructors not later than at the cud of sit years.” 

Finally, in reply to the questionnaire sent out in con- 
nection with this study, the prcsidtnt comments on present 
practice: 

While we have not changed the H\-laws we are operating 
slightly differently m recent years toncerning appointments 
of facultv members. We aie trving to comply with tlie rec- 
ommendations of the coinnuttee on academic tenure of the 
Association of Anicncan Umvcrsitj* Professors and arrange 
appointments so that individuals who have serv'td on the 
University faculty for a period of six years may be those 
who are capable of being appointed on tenure. This means 
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that we do not strictly adhere to the policy of granting tenure 
with a third contract. Under no condition do we consider 
tenure automatic and tenure is given a faculty member only 
w'hen a faculty member has been specifically voted on tenure 
by . . . the Board. 

Tenure at Redlands, under the bylaws, is stared to Ite 
permanent for some teachers, but it is in fact subordinated 
to term appoinmients, and ac<]uisiiion is unimplcmcntcd by 
automatic criteria. The faculty' has recommended a plan 
which conforms in general to the norm of the profession. 
The administration appears to be attempting a practice 
which will not contradict cither the rule of the governing 
board or die standards of the faculty. It is problematical 
whether, in a crisis situation, such divergent }>ositions could 
continue to e.xist w’ithuut open conflict. 

Evaluative Criteria for Acquisition of Tenure 

Judgment on a teacher’s competence, promise, and use- 
fulness precedes, and is tKo basis of, an institution's deci- 
sion to retain him in employment or to place him at a 
particular rank — and thereby to give him tenure. Such a 
judgment involves the evaluative criteria for acquisition of 
tenure. The nature of these criterb, and the extent to which 
they are “avaibble” by being made known to faculties, arc 
clearly aspects of the tenure plan, even though they are 
nt)t dways incorporated in the formal statement of that 
plan. 

With regard to availability, half of the eighty colleges 
and universides here surveyed indicated their evaluadvc 
criteria in their replies to the qucsdonnairc. In several in> 
stances, however, the criterb described do not appear to 
be embodied in any document roudnely made available to 
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the teaching staff; and, in most instances where a descrip- 
tion is offered, the criteria are not specifically related to 
tenure acquisition. These defects in communication and 
clearly defined applicability arc probably nut overwhelm- 
ingly serious, for most of the institutions somewhere in 
their publications say something abrmt the qualities they 
regard important for initial appointment or promotion. 
The teacher whose interest is in tenure can rcawmably in- 
fer ,1 g(M»d deal. 

As for the nature of the standards, a bringing-together of 
all the qualities deemed desirable in all these insrimtions 
produces something like an index to the aspirations of 
Americ.m higher education: advanced degrees; teaching 
e\|)cricncc and te.iching power; proved research capacity, 
publications; attendance at and participation in profes- 
sional society meetings, committee uork and other kinds t*f 
intramural faculty service, effective jKrson.d relations with 
Students and in student guidance; compatibility with the 
campus community; service to the local general ounmu- 
niry and to the nation; and national reputation. 

( Jlassification of these evaluative criteria would probably 
not be a very' useful exercise, liecausc it would yield mainly 
groupings of words. Such terms as “teaching |vt)wer." “re- 
search capacity,” and “intramural faculty service" have 
meaning only in particular situations. When the particular 
situation is a decision on tenure, a complex of facts and 
value svstcim becomes relevant: the traditions and stand- 
ards of the institution, the experience and wisdom of rite 
judge.s and the merits of the person being judged. The 
result is hardly something to be measured. This is as it 
should l)e in the delicate operation of assessing a profes- 
sional person. 
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Neverriieless, publication by an institution of its evalua- 
tive criusria can be genuinely useful. In a specific milieu, 
where words and actions have a common significance, an- 
nounced standards provide a framework for such impor- 
tant operations as the granting of tenure. Even though the 
meaning and force of the criteria is localized, their devel- 
opment should l)c sought by all conoerned — trustees, ad- 
ministrators, and faculn'. 

Stanford Universit)' offers a sound approach through 
its “guidance sheet’' given to the Advisor)' Board sub- 
committee which is charged with perstmnel action. Forty 
questions are asked, and it is clear that adequate answers 
will not only cover in detail the candidate's nterits hut also 
require thoughtful self-scrutiny by those who are dt»ing 
the judging. The follow’ing arc illustrative questions con- 
cerning the candidate: 

Will hk duties impinge on those of any other member of 

the staff? If so, arc the relations likelv to be cordial' 

^ * * 

Does he observe an appropriate relationship bctsscen his 
specialty and larger intellectual or v>cia] problems’ Docs he 
have a tendenc)' to allow competing interests t(« distmct from 
his principal professional specialty'’ 

\Vhat is the strongest evidence of exceptional intellectual 
abilit)'.’ 

The responsibility of those engaged in personnel decisions 
is emphasu^d by such questions as: 

How extensive was the search for a candidate’ 

Will hh duties impinge on the actis’ities of any other de- 
partment? If so, has there been consultation with the other 
department? 

If he has not taught at Hanford, did you seek evaluation 
of the candidate by those who know hts profevsitmal work? 



PLANS AND PRACTICES 


If the candidate is Stanford trained, what considerarion has 
liecn given the matter of in-breeding? 

An impomnt question for ntany teachers is that of a 
({uantitativc distribution of their energy between “research” 
and “teaching.” Recognizing that in a perfect educational 
w orld there should t)c no conflict between the two activities 
— and that in fact they become one at the highest level of 
pcrfonnancc — teachers sense that different iastitutions will 
make widely different demands. At sonic major iastitu- 
tjons, teachers uill understand that research activit>' is a 
prune requirement, the allocation «»f cnergs' will be a rcla« 
simple matter. But at a smaller college, or within the 
liberal arts college of some universities, uncert.iinty about 
emphasis can exist and cause frustration or even failure. In 
the latter instance, a forthright staament by the institu- 
tion can lie very helpful. An excellent example is the state- 
ment by Claremont College- 

In a small, high-iuition college like Qarcniont .Men's Col- 
lege. more emphasis should I>c placed u))on teaclitng ability 
and less upon rcscarcli than lo the practice in large universities. 
It might be reasonable to s.i\ that, whereas the emphasis is 1/4 
upon rescarc'h and 1/4 upon rcachmg in many large uni- 
versities, these emphases should be icvcrsed in OaremonL 

It is clear, however, that to maintain the txpc of teaching 
which ('larcinont .Men's College desires, some le^carch activity 
IS nceessarx'. Research activity is defined as including w'riting 
for publication, lecturing, or public or professional service, 
back of any research output w-ould norm, illy be considered 
a complete bar to full prufessorial appointment and a sub- 
stantial liar to associate professorial appoinnnent exc^ as 
noted below'. Failure to complete the doctor's degree should 
normally be a bar to .^ssnciate professor appointment. 
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Penmas teaching repetitive, drill type, under>graduate 
coarses, such as mathematics, statistics, or F^glish composition, 
may be promoted on the basis of superior teaching perform- 
ance. Promotion to the rank of associate professor would 
normally be somewliat slower, however, than for persons 
w*ho have made research contributions. Promotion to full 
professorship would be even longer delayed. Moreover, such 
persons should carry a larger teaching load than those from 
whom research contributions are expected. 

Persons who hold important administrative assignments 
and are part-time teachers may be promoted to associate pro- 
fessorships without research output, but only after a longer 
period of time than is required for those persons with re- 
search output. Normally, however, such non-research per- 
sons will not receive full professori.il appointments except .ts 
a token of esteem a short time before retirement. 

Another kind of problem sometimes arises from a* re- 
ligious commitment by a college or universinr-, w’hich may 
produce a later misunderstanding between the institution 
and an individual teacher. For example. Imth parties may 
happily have agreed to the filling of a teachii^ post in 
mathematics, and nothing much may have l)cen said about 
anything except profc.ssional considerations; later, to the 
discomfort of all, the teacher discovers that the institution 
has a firm doctrinal commitment, and the college finds tliat 
it has on its handLs an unmistakable religious indifferentisr. 
Even if such divergence is jointly ignored or tolerated, it 
may adversely affect tenure acquisition. The answer, surely, 
is candor, on both sides. As to the institution, one wclcotncs 
die frankness of a statement like that of Greenville Col- 
lege, where teachers are told that they are expected to “be 
in fnU sympathy with the standards of conduct and Biblical 
doctrine held by Greenville College and interpreted by the 


3 * 



PI-ANS AND PRACTICPS 

Methodist Church, ... I to] have a positive tesdnumy of 
a personal Christian experience, . . . [and desirably to| 
have demonstrated . . . wholesome spiritual influence and 
leadership.” 

Still another general standard is “co-operation.” Ever)' 
working community attempts to cultivate a co-operative 
spirit among its memlHfrs; failure to w'ork together may, as 
w ill lie seen later in the discussion of grounds for dismissal, 
evtn lead to tenure termination. Admittedly, the growth 
of such a spirit depends upon the succevsful working out of 
e.ich } car's myriad of human relationships, but a forthright 
statement of the goal sought can at least offer guidance. The 
standard announced by the (Tliicago Theological Seminars 
— a standard liroadiy enough conceived to he useful to any 
institution — is unusually explicit: 

In addition to te idling cap.ieity. produstisc capacity, prom- 
ise of continuing growth, “character." we consider impor- 
tant a nun's cap.icirv to engage in what wc call “cons'crsa- 
tnin" with his colleagues on the faculty. ,\ man with a 
dogmatic attitude of mind, unwilling or unable to learn from 
others oi to cng.ige in intellectual gisc-and-take, unw'illing 
to .idd to the coopeiarnc thinking of the faculty, is not a 
candidate for tenure. 

Finally, some notice should Ik- taken of the “psychologs’” 
which surrounds the application of es-aluans’e criteria. 
First ap{H>inrment to a {>osr ordinarily me.ins that a teacher 
ssith acceptable training and skills has rcceis'cd a prelim- 
inary favorable 'pidgment. It should mean, for him, that in 
the next fesv ) cars he svill be able to put his mind on his 
svorfc svithout too much worry about his personal future. 
Bur the teacher also senses the reality of the situation; he 
knows that his* senior colleagues and the administration arc 
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engaged in a series of cumulative assessments which W’iU 
eventually come to a focus in a decision on tenure. Wliere, 
the teacher may ask, should the balance lie? Should he 
think only of doing the best job he can, or should he some- 
times give some regard to the immediacies of his essentially 
competitive position? Certainly there is no simple aaswer. 
However, an institution may l)c welhadvised, in its own 
interests as well as those of its individual faculty mem- 
bers, to give such helpful assurances as it can.'*" 

Governing Procedures 

So far attention has been centered on the substantive ele- 
ments in acquisition of tenure — length of scr\'ice, rank, and 
evaluative criteria. It is now in order to cvainine the pro- 
cedures by which standards are applied. 

Human intangibles are of course an ever-present influ- 
ence in procedures which govern jxirsonnel decisions. First, 
all the judgments — up and down the line — arc made by 
individuals of differing pcf»>nal authority and influence. A 
dean w’ho commands less than the full respect of his 
faculty may, despite his ofHcial power of review, h.ivc a 
w'caker voice in judgments on tenure than a distinguished 
professor who is merely “coasultcd.” Secontl, these pro- 
cedures are affected by the internal patterns of agreement 
and conflict which exist in all groups. For example, a de- 

^ Roosevelt University has a rule which establishes preumiption 
of effectiveness: ‘indefinite tenure is understood to be contingent 
upon adequate and efficient performance of duties assigned to the 
teacher, such duties to be those customarily regarded as academic. 
The burden of proof of inefficiency is to be on the administration 
and the Department Chairman if the teacher is not a Department 
Chairman; otherwise, the burden of proof is to be on the adminis- 
mtion only.** 
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parrmental tradition of dedication to schoiarship may cause 
the judgment of the staff to be quite the most significant 
part of the procedure. Ointrariwwe, a department torn by 
“politics” may pnMlucc judgments which a hi^icr review- 
ing authority will feel bound to correct. Nci'crthclcss, 
while intangible personal social elements are Imund to play 
their part, stated pnKrcdurcs have the considerable merit of 
an announced nonn. They at least offer a known pattern 
for doing business, and marked departures from that pat- 
tern will need explanation. 

The chief kinds of action in procedure for acquisition 
of tenure arc initiation of the recommendation, consulta- 
tion, and review (which at the final st.igc officially grants 
or denies tenure). An over-all view of the procedures indi- 
cates a ItHise iMttern of pnigressiun from initiation of the 
tenure rccommeiulation up through channels of consulta- 
tion and review. In its simplest form this progression is 
from staff to dean, to president, to governing board — 
sometimes vith participation by a general faculty com- 
mittee or faculr)'-adminisrration committee at an inter- 
mediate point. If the recommendation is initiated in some 
middle pha.se, as by a dean, there is often consultation of 
the lower cchclon.s. But one must constantly l>e on the 
lookout for reverse currents parallel and mixed actions, 
and so forth, all in Iwwildcring variety. 

Before turning to the procedures themselves, it will be 
helpful to note briefly the nuke-up and functions of the 
grou{)s involved, and the authority assigned to the chief 
administrative officials. 

The departmental teaching staff. Action on a tenure 
recommendation is undcrst.'indably often limited to part 
of the staff: persons holding rank higher than that of the 
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candidate, the members with tenure, the professorial group, 
the full professors, or the voting members. 

The department head. Many American colleges and uni- 
versities give particular responsibility and authority to a 
department head. 5H)mctimes he is specifically charged with 
initiating tenure recommendations. Action of this kind, for 
the purposes of this study, can be regarded as essentially 
administrative because the head functions as the first link in 
a chain of administrative authorin'. Obviously, by his posi- 
tion, he is also in an impirtant degree responsible for hLs 
teaching colleagues and therefore a spokesnun for their 
facult)' point of view. 

The general faculty conmnttce. All-college or all- 
university committees arc often met. Some of these com- 
mittees are charged with all matters relating to faculis 
appointment, promotion, and welfare, some arc committets 
on appointment and promotion, others concern themsches 
only with tenure (occasionally coupled with acaileinic 
freedom). These groups are usually appiinrcd bs the ail- 
ministration, although some are nominated and elected t>y 
the faculty. 

The dean (or deans). The extraordinar)* range of au- 
thority in the American college deanship is a commf*n- 
placc; quite apart from vanations de^H'ndent on }>crsonalit\’, 
there arc deans who in matters of tenure arc merely .ul- 
visers to the president, and others who have almost final 
responsibility for academic judgment, in the larger in- 
stitutions procedure often calls for action by both the col- 
lege or school dean and by a dean of faculties, a provost, or 
a vice-president for educational administration. 

The faculty-administration cotftmittee. Some institutions 
have mixed groups at work in this matter; the faculty clc- 
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nient is variously faculty>clccced, adiiiinistratiun-appointed, 
or ex ofiido. 

The president. It is beyond the scope of this study to 
discuss the unique position of the American college or uni- 
versity president. But in general tenns it may fairly be said 
that his multiple rcs|)onsibilitics — ^niany of which he alone 
must carry — have necessarily brought him an extraordinary 
degree of power. However, with regard to decisions on 
tenure, the president's authority is perhaps most wisely 
exercised in terms of over-all judgment, leaving to the 
teaching staff the main rcs{X}nsibihty of individual deci- 
sions.“‘ 

The governing hoard. The go\ ermng board of a college 
or universirv nearly always bears the ultimate legal re- 
s^mnsiluhty for the contractual obligations of the institu- 
tion, including the employment of the teaching staff. 
(Jonstquentl) , the offici.il granting of tenure is the board's 
biismcss. Sometimes the bisird acts directly as a whole, 
sometimes it rexiews the action of one of its committees, 
sometimes it delegates final authority to a committee. In a 
few* of the denominational institutions the action of the 
tioard IS reviewed by a superior church body, or, rarely, 
the board is subordinate to the president. 

'I he txistence of sti many groups and persons likely to 
have res^sonsibility for decisions on acqiiLsinon of tenure 
naturally raises the question whether one may not expect 

Rccogiti/cdU , the president w >U have tu exercise extraordinary 
authority when lie faces the prublcni of rehabilttaong a “bankrupt" 
department. 

llie histotical origins of the American oillege presidency dionld 
be borne in mind. See Richard Hitfuadter and Waker P. Metzger, 
The Development of Acadernk Freedom in the United States 
(i95j)i parttcularly Pt. I, "The Age of the CoUege.” 
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as many kinds of procedures as tiierc arc institutions. Per- 
haps sOt if each description were necessarily complete in 
all details. But among the eighty institutions studied^ four 
main groupings may be discerned: 

20 offer no statement about procedure; 

25 reserve action to the administration; 

10 reserve action to the administration liut provide for 
facult)' consultation; and 

26 provide for some kind of faculty action other than 
mere consultation. 

Twenty-five institutions reserve action to the administra- 
tion; that is, decisions on acquisition of tenure are the busi- 
ness of the depamnent head, the dean, the president, or the 
governing board, in a variety of combinations. At eleven 
colleges or universities the depanment head initiated the 
recommendation, at four the department head or dean, at 
diree the president or the dean, at one a tripartite com- 
mittee made up of department head, dean, and president, 
and at six the president. 

Simibr variety of procedure is found among the ten in- 
stitutions which keep action in admini.strative hands but 
provide for faculty consultation. In five places the depart- 
ment head initiates the recommendation, and in five the 
president; in all these institutions either the departmental 
staff or the general faculty committee is consulted.''^’' At 

^At a major state univenity the president initiates. conMiltinj' 
the general faculty committee. 'The si/« of the staff and the know tt 
practice of this institution require the inference that presidential 
initiattoa of a tenure recommendation is in fact based iqiun a 
precedfa^ (but unufficial) faculty judgment, lliere arc probably 
ocher procedural systems where explicit rule differs signifi- 
eantly from actual practice. 
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two among dtis group of ten, the candidate himself is ofli> 
cially “consulted,” in one instance by a head-dean-president 
committee and in the other by the governing board — at its 
option. 

The last group twenty-six provides for faculty action 
at some point, llie faculty action may be recognizably 
distinct, as in the judgments of a dcprtmenral staff nr of an 
elected faculty committee; or it may l>c intermingled with 
administrative action, as in the work of a faculrv- 
.idminlstration conmiittcc; or it may possibly he tinged by 
an administrative {xtint of view, as in the case of an 
.ulministration-appointed faculty committee. The recom- 
mendation for tenure is initiated by the depamncntal staff 
at seven insrirutions,*® by a general faculty committee at 
.mother seven,*'* and by a faculty-.tdminisrration committee 

at two. Faculty review of recommendations made bv the 
» • 

administration, a.s distinguished from initiation action, is 
pnn ided for at ten instirutioas. Six provide for review by a 
gcner.il faculty committee," and «)ne calls for review by 
tMo different faculty-administration committees. No col- 
lege or university h.ts formally established review bv the 
departmental staff. 

Among this group of twenty-six, three in.stirution.s have 
practices w hieh call for s|)ccial comment. Tm'o arc Penn- 
sylvania colleges where the procedure is based uptan the 
Friends’ concept of “consensu.s.” In these colleges, in all 
matters relating to reap|M>inrmcnt, all the incmlicrs of the 
department involved (or sometimes only its senior mcm- 

’"At three of these places the general faculty commitree, the 
head, or any of the adniinistrarive officials may aiM> initiate, 

*" At ox’u of these places the administrative officials may also 
initiate. 

At one of these, "tiigether” with the president. 
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beis), ali the administrators, die chairman of the general 
faculty cwnmittee (and some of its members), all discuss 
a candidacy with each other. The result is described by an 
administrative correspondent at one of these institutions: 

In most cases there is considerable agreement. In some cases 
there is sharp disagreement, which then rei]utres continuing 
reviews*, discussion, and occasionally the Cfmsulting of faculty 
members from other institutions who are thought to knosv 
the candidate's w'ork. In theoty’ it would t>e possible for the 
President and the . . . [general faculty committee] to come 
to different decisions on a candidate bur this has not hap- 
pened in ... (13 years). 

The President recommends to the Board . . . with the 
concurrence of the . . . [general facultj* committee]. The 
Board has final authority, speaftcally stated, but since igi; 
w'hen the Plan of Facultv Government was introiluced^thc 
Board has as far as . . . [the writer knows] always accepted 
the recommendations made by the President with the con- 
currence of the . . . Igcncr^ facultv committee]. 

At the second of these Quaker-tradition colleges, action on 
tenure recommendation is by a committee of the three chief 
administrative officers and the two facultv mcmlicrs of the 
governing board.®* 

'Fhe other special comment relates to an institution .il- 
rcady placed in the group w'herc initiation and matters of 
review arc purely aihninistrativc pnxredurc. It reappears in 
this "faculty action” group because it offers an alternative 
procedure whereby a teacher may himself initiate consiii- 
eration of his promotion. I le must first put his rcque.st to 
his department head who is obliged to send his approval or 

*>See Charles P. Dennisfon, Faculty Rights and Obligations 
(1955), oominenc tm Haverford CoUege. 
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disappruvai tu the dean; failii^ favorable action, the teacher 
may address the president (the head and dean being in- 
formed); still failing approval, the teacher may appeal to 
an ap|>ointcd |x;rsonncl committee of the faculty, and that 
group can either dismiss the case finally or send it on to 
the board for final adjudication. 

Although caution must be exeicised in appraising these 
procedures, tuo significant facts dcscrs'c emphasis. First, 
one-fourth of these eighty institutions offered no statement 
at all about procedure for acquisition of tenure. This de- 
ficiency, disturbing in itself, may also {)crmit or even re- 
quire inferences about the \alue of the sulistantivc criteria 
at those jilaces. Second, n\o-thirds of the colleges and uni- 
\ ersities in this cross section of .\merican higher education 
hate not protided for formal action by their faculties on 
questions of tenure acquisition. The aliscncc of such action 
h.is tuo haniiful results. It denies to these institutions the 
liencfit of a formal expression of opinion by those who are 
best qualified to express a judgment. Further, it denies to 
the teachers judgment by their peers. Some palliation can 
be found in the consultatixe provisions, in the permissible 
avsuniption that even uncrystallired f.iculty opinion has a 
g(K>d de.il of weight, .ind in the undoubted good will and 
gtMul sense of many atlininLstrations. Bur, on the record, 
the judgment of the practicing profevsion on a mainly pro- 
fc.ssional matter is not asked for in fifty-four out of eighty 
lastitutions. 


Appeal from Denial of Tenure 

\ teacher w'ho takes his doctor’s degree at thirt}’, serves 
six or seven years in full harness, and then finds himself 
denied tenure— and probably not retained— confronts a 
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grave crisis in his career. He is too old to compete on salary 
cenns with new, less expensive Ph.O.*s, and his failure to 
achieve tenure is difficult to explain when he seeks a job 
elsewhere. 

Some individuals in this situation will have to ask thein> 
selves whether they chose the right profession for the use 
of their talents. Not a few will be forced to recognize that, 
under competitive condidons, they have not shown the 
needed intellectual, scholarly, or pedagogic capacity. Some 
may discover themselves simply the victims of the financial 
inability of the insdtution they scr\’e to award tenure status 
to ail who deserv e it,“ 

But from time to time there will be other tcacliers who 
consider themselves professionally qualified for appoint- 
ment on tenure to vacancies which do exist and believe that 
they have not been correctly or fairly judged. For Such 
persons, right or wrong as they may be in their individual 
opinions, it is highly desirable that there exist a stared right 
to appeal from denial of tefiiire, with appropriate procedure 
for the exercise of that right. 

Thirt}’-five of the eighty institutions both rccogni/x* the 
rig^t to appeal from denial of tenure and describe some kind 
of available procedure. Unfortunately, only in a few in- 
stances docs the “facult)' manual'’ or other similar docu- 
ment set forth the procedure; this is a deficicnc)' in a needed 
emphasis, and in a particular case might operate materially 
to the disadvantage of a teacher. On the other hand, some 
of the iastiturions which have not adequately publislied 
this procedure do make known the general procedures that 
govern appeal from any kind of administrative decision. 

** See Bernard N. Schilling, **!)€ Rentni Natura: Supplciitcnr to 
Report of the Conimittce,’* AAVP Bulletin 41 : 445-4A) ( 1956). 
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Finally, although it is not aliirays stated diat the governing 
board ultimately reviews formal appeals from denial of 
tenure, it may l>c assumed that matters of this kind— be- 
cause of their serious nature — would normally receive at 
least informal board consideration. 

1'hc teacher wh<» seeks to initiate an appeal frtmt denial 
of tenure may do so at various administrative levels in 
seventeen iasritutions; in six of these places he may appeal 
to the governing board. In thirteen colleges and universities 
he may lodge his appeal with the general faculty commit- 
tee.” At five iastirutinns the appeal is made to a faculty- 
administration contmittcc.” 

Thus in this important matter of seeking review of an 
adverse decision on tenure acquisition vmiething less than 
half of the eighty institutions offer an asemie, and only 
thirteen or one-sixth <»f the whole group provide for a 
faculty judgment. 

n R.MINA I ION OK TfNURh 

.\ teacher dismissed from a tenure jvist faces the probable 
ending of his profes.sional career. If the “cause" of his dis- 
mtss,il is* his own serious lapse from professional integrity 
or morality, there is of course onh the private matter of 
personal readjustment. If, houever, the dismissal is im- 
proper or iinjusr, a problem arises — of concern to the whole 
profession — tiecausc an inmK'ent teacher may not find hini- 

** One of these thirteen also pennits initiition with the depart- 
mental staff. At another, review of dental must be iiutiated hy the 
staff. 

^ At one maior institution the teacher may raise appnipriate 
(|ucstiuns uhen he liclievrs his nonreappointment violates academic 
freedom or other similar polic)*, hut may not raise the question of 
his competency. 
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self in a much better position than that of a wrongdoer. 
The public is not educated to make distinctions in these mat* 
ters and tends to U>ok to the rcsidr. l‘jnpioyment of a victim 
at another institution is unlikely; the administration and 
governing board would have to make an indejicndcnt in- 
vestigation of the merits of the case and, if their judgment 
M'as favorable, uould perhaps bate to defend their deci- 
sion. Fellow teachers \vould be more intelligently curious 
but, even if they were dcteniiincd to come to the rescue, 
might lack the power to help a m.in. In short, except where 
widespread public opinion rccogni/.cs that notori4>us in- 
justice has t>ecn done, the dismissed teacher probabi) mu'>t 
start a new life. 

A [Knalty of this magnitude should be imposed only upon 
significant and completely relevant grounds and under 
scrupulously fair pniccdurcs. 'I'he plans and praeriecs* re- 
lating to dismissal, with resjU'ct both to standards and pr<»- 
cedurcs, unfortunately do not present a good picture. 'I he 
criteria for dismissal are too often unnccess.irily vague, 
and procedures often are deficient or nonexistent. 

Criteria for Tertnination 

A general view' of all the criteria named by the eighty 
institutions here studied suggests that most of the colleges 
and universities have Itcgun with the basic concept of 
“cause.” This ground is sometimes set forth in that section 
of their charters which asserts the ultimate power of the 
trustees to discharge mcnilters of the staff. I-atcr, in tenure 
plans and elsewhere, more s^K^cific grounds arc added, such 
as incompetence and immorality.'* Some places have a 

** Interestingly, one institution has recently eliniinarcd such s(h-> 
cific groonds as incompetence and immorality, and returned to 
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Standard of institutional loyalty. Church-related institu- 
tions usually briitg in religious criteria. 

ITic criteria for tennination of tenure fall into a number 
of major groupings: 

Cause. Faght institutions merely state “cause” without 
supplementary specific grounds. In these places, as w’ell as 
in others W'hcrc additional grounds arc stated, “cause” is 
frequently qualified by “g««Ki,” “adequate,” “grave,” “just,” 
“justifiable,” or “sufficient.” These adjectives appear to be 
intended as a barrier against termination action based on 
trivial or inadequate grounds. 

Professional incompetence. Forrv*-four colleges and uni- 
versities state groumls w’hich in one way or another con- 
stitute professional incompetence. Thirn- use the word 
“incompetence” itself; others refer to “inefFcctive teaching,” 
failure t<» gi\e “satisfactory serxicc,” and “serious short- 
comings in meeting duties.” 'Fen institutions refer to “in- 
clficicncy.” 

'Fuents -one plans ring the changes on “duty.” “Neglect 
<»f duty” can of course be read w'ithout condemnatory 
conmitation; but it is a fact that “neglect” occurs in a 
nmnltcr of eoiunum phrases uherc it at le.ist faintly sug- 
gests an element of moral weakness — ^as m “mgiccr of 
fannh.” On the other hand, “inadequate performance of 
tluty” appears to avoid subjective tonalit\' and simply de- 
scribes the situation as observed. Fhese colorations also in 
some degree .iffctT the word “duty” itself; in one context 
it may suggest ethical responsibiiiu’ and in another no 
more than fulnllmcnt of assigned responsibilities of a 
s{KcificallY academic nature. 

“cause.” See also below, p. 47, for discussion of the AAUP general 
gnumd of “adequate cause” and die collateral grounds of incom- 
petence and mo^ turpitude. 
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Three insdnitiofis indteate that failure in profeasionaJ 
growth can be a cause for rennination. ‘’Prolonged lack of 
productivity/’ “failure to advance professionally/’ and, 
most specihcally, “failure to meet qualifications for ad- 
vancement” are the terms used. 

Immarality. Almost the same number of institutions, 
forty-five in all, say that immorality as a ground for ter- 
mination of tenure. The term is “immorality” or “moral 
turpitude” in thirty-six instances; variations include in- 
fraction of “commonly accepted standards,” “sexual im- 
morality,” and “drunkenness.” “Misconduct,” found in ten 
institutions, could perhaps be regarded as a general tenn 
roughly equivalent to “cause,” but the context in which it 
appears usually indicates rather clearly that misconduct 
refers to personal immorality*. 1 lere also one meets frequent 
qualification; the misconduct is referred to as “giRve,” 
“gross,” “proved gross,” and “scandalous.” The language 
perhaps becomes too broad in such criteria as “unbecoming 
conduct” and “unbecomiifg bcha\ior.” 

Ctime, including treason. Only six institutions name 
crime as a ground. If speculation is in order, this infre- 
quency may be regarded as reflecting a view that im- 
morality is a sufficiently inclusive tenn to cover cnmin.il 
offense; or perhaps it is felt that the designation of crimmai 
conduct may make more difficult termination of tenure 
because of immoral — though not criminal — ^tiehavior. 

Twelve of the colleges and universities include treason 
or other political disloyalty as a ground. One refers to 
conduct defined as subversive by tiic Pennsylvania Loyalty 
Act; one refers to “failure to uphold the Constitution of the 
United States.” One states rite legally dubious ground of 
“advocating viewpoints which have been declared by a 
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oompetenr court to be treasonable to the United States.” 
Treason, of course, is defined by the Constitution essen* 
dally in terms of overt acts; “viewpoints” are not even 
unlawful, much less treasonable. 

Incapacity or disability. I^ysical (and sometimes men> 
tal) incapacity or disability is named as a ground for ter> 
minadon in only nine insdtutiuns. Possibly some places 
regard this ground as a suborder of incompetence and there- 
fore avoid specific designation. But in the light of the 
contexts of “incompetence’* — ^and its cousins “inefficiency” 
and “neglect of duty” — ^it appears desirable that there be 
a ground of morally neutral implicanon, suggesting only the 
medical accident of life. 

Grounds in the '‘Statement." Eight colleges and 
universities indicate that the grounds fur dismissal are those 
set forth in the 1940 “Statement i»f Principlc.s” adopted by 
the American Association of University Professors and 
the Association of American Colleges. That statement re- 
fers to “adequate cause” as the ground for tcmiinadon, bur 
in other sections there arc collateral references to “incom- 
petence” and “moral ttirpitude.” 

Failure in institutional relationship. Nine insdtunons state 
that tenure can be terminated because of a failure by the 
teacher in his R'larionship to his college or university. Four 
refer to “disloyalty to policies and principles,” or “lack of 
co-operation with jwlicies,” or “lack of sj tnpathy with 
the founding purposes.” Two specify “insubordination.** 
One institution has as a ground “bringing the good name 
of the institution or its officers into public disrepute,” and 
another has “participation in such activities as m^ht bring 

** These eight institutkms have also been coaoted in die groups 
which give as grounds incompetence and moral turpitude. 
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discredit to the collide." Six of these nine institutions arc 
denominational or church-rchtcd and for these six this 
class of grounds probably indicates a special concern about 
a particular institutional function. 

But M'hatcvcr the explanation may l>c, this standard is 
inherently dangerous to a firm amcept c»f tenure. Ibc 
language chosen is so broad, and so ca}Sihlc of t>cing given 
almost any meaning, as to constitute, essentially, an “cscajK* 
clause." And, at least for the religious institutions, it is not 
necessary because other more exact statements accompksh- 
ing the same end arc ordinarily also to be found. 

Religious criteria. G>llcgcs or universities which ha\c a 
religious base usually state some criterion embracing re- 
ligious doctrine or pricticc; failure O) obsen e this will lead 
to dismissal. Greenville 0>llege refers to “conduct or teach- 
ing contrarv' to the published standards of the institution 
which arc furnished to candidates for elccti<m to the staff 
and arc printed in the annual catalogue." St. \*inccnt Ool- 
lege. notes “advocating viewpoints which arc op}>ose»l to 
Catholic dogma and the official pronouncements of the 
Holy See on Issues of faith and morals (not the presenta- 
tion and critical discussion of vicw|)oints).'’ Others refer 
to “Unchristian conduct and false doctrine” or “under- 
mining the faith or morals of students.” One Roman (Cath- 
olic college gives as a grave reason “civil di\ orce, instituteil 
by the faculty member.” 

In returning to a general view of the nature of tennina- 

The second of diese phrases led the Project to ask for clalu>- 
rationi in reply the president said “1 find myself somcsi hat at a loss 
to explain. . . . When the provision was written wc probably had 
in mind the fact that the cuOege K church-related. . . and tlwn 
goes on to say diat no issue has arisen on this ground during his 
sixteen-year experience. 
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tion criteria, caution must be exercised in order to avoid 
t(N> exact an equating of the literai language of a standard 
ami its actual application. In short, the relationship of bark 
to bite. All)' experienced teacher in higher education knou's 
how \arious — and suiiietimcs erratic — s^ill be the imposi- 
tion of adverse judgments. .\n act of dissent, at one place 
and time, will be faxorably regarded as evidence of a stal- 
wart, independent spirit, clscw'herc, on another day, the 
same ae*t might lie damned as gross insubordination. In an 
institurion which states that “tenure will continue as long 
as the faculty mcmlicr maintains vitisfactory scholastic 
and {icrsonal standards . . . |andi sound professional rela- 
tions . . it IS doubtful w hether cither the administration 
or the teachers can has e a clear underst.mding of the prac- 
tical ctTtct <tf such language. 

I'crminatwn because of rtnattcial Exigencies 

riic propriet) of urminaring a tenure ap)H»inrmenr 
“under extraordinars circumstances because of 6nanaa] 
exigencies” is recogni/evl m the 1940 “Statement of Prin- 
ciples." riie t]ucstionnairc replies indicate th.u in twentx*- 
ninc institutions reelue'cd income. Kick <»f elcmand for 
courses, or major curricular or depirtmcntal reeision might 
lead to termination of sen ice e\en for teachers with tenure. 
'Phe most detaileel statement of thts |>o]ie'\ encountered is 
th.it of 1 lav erft»rd Odlegc- 

It is rccogni/cd that, while no drastic changes in curriculum 
or in general piograni arc now planned, it is possible that 
eiiK'rgcnc)' conditions, such as war, or major changes in 
demand for instruction or in the social or economic envirtm- 
nicnt, might require changes in college policy that w’ould 
make unwise and uneconomical the continuance of certain 
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fields of instnictioa. Where circumstances affect the demand 
for certain courses, or certain courses are eliminated from 
ffte curriculum, the President shall exert ever)' effort to make 
suitable adjastments in teaching assignments and personnel. 
In the event that it is not practicable to find employment in 
another department or in another capacity for a faculty 
member affected by such adjustments, contract may be 
temunated by the college even though he has academic tenure. 
In such a case, two years’ notice of such termination shall 
be pven with full salary during this period. 

Six institutions indicated adherence to the following state- 
ment taken from the 1925 “Conference Statement on Aca- 
demic Freedom and Tenure”: 

Terminadon of permanent or long-term 3pp«>mtmcnts be- 
cause of financial exigencies should be sought only as a last 
resort, after ever)' effort has been made to meet the nted 
in other ways and to find for the teacher other employment 
in the insdtution. Situations which nuke dra.stic retrench- 
ment of this sort necessary should preclude expansions of the 
staff at other points at the same tinte, except in extraordinary 
circumstances.** 

Five stated that tenure termination because of fin.mcial 
exigencies would be by seniority (at one college by .scnitir- 
ity within departments). 

The quesdonnaire replies do not indicate that tennina- 
don of tenure because of financial exigencies is or h.i.s been 
a significant problem. The reason probably is that there 
are so many other less drastic means of ineedng a financial 
ends than the extreme mca.surc of distnisdng a teacher 

** See Appendix C for a brief acctnuit of die ori^ and present 
status of the 1925 “Conference Scataiicnt.” 
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wtdi tenure. Thus, in event of finandal need, all salaries 
could be reduced by a fixed percentage instead of placing 
the burden on a small group of teachers who are singled 
out for dismissal; two institutions reported that this tech- 
nique of a general percentage reduction was employed 
during the depression. Or faculty members could be en- 
couraged to seek positions at another college or university, 
or in nonacademic employment. Or, applying the principle 
of seniority, the contracts of nontenure appointees might 
not be renewed instead of dismissing teachers with tenure. 

It thus is difficult to conceive of situations which w'uuld 
require dismissal of teachers with tenure because of finan- 
cial exigencies. But since the future cannot be foreseen it 
probably is prudent to rccognire that financial problems 
may arise and that }K)ssibly the extreme expedient of dis- 
missal would have to be utilized. Plans so stating should 
afford the teacher affected an opportunity of a hcarii^ 
iK'forc a faculty committee. Most important, whether or 
not there is specific provision for dismissal because of 
financial need, tenure plans should provide for consultation 
with a properly constituted faculty group concerning any 
financial problem which might seriously prejudice faculty 
members with tenure. 

Procedures for Termination 

Due process in our civilization has firmly established itself 
os the controlling idea in the administration of justice under 
law. And the force of this principle has extended itself so 
widely that many other kinds of action by which society 
arrives at a judgment have fallen under its influence. One 
example of this exteasion is found in the procedures by 
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which academic tenure may be terminated. The term 
“academic due process” is now in common use.*" 

HouTver, the principle of due process and its practice 
arc probably a good deal closer to each other in the law 
than in nonlegal procedures. For one thing, the law knows 
that it has the responsibility of ultimate judgment; other 
judgments — ^for example, a decision b)»' an educational 
institution to terminate a tenure appointment — may turn 
out to be preliminar)', subordinate, .md eventually subject 
to judicial assessment. Also, courts have been developing 
the idea of due process over hundreds of years; academic 
due process is at the beginning of its life. 

Academic due process has been further conditioned in 
its development liy the special qualities of higher educa- 
tion, regarded as a social institution. First, one must rcckftn 
with the customs of fraternal association ami \\ ith the sc/Tso 
of community of scholarship which arc present in some 
degree on every campus. I'hese elements of spiritual sus- 
tenance affect teachers profoundly. One result is that teach- 
ers, who live by intcllccrual freedom, are not avid for 
rules — even good ones. Second, many colleges and uni- 
versities operate under a historical, ethical, or religious 
tradition characterized by intelligence and discrimination; 
teachers at such institutions understandably feel themselves 
well protected even in the absence of procedural safe* 
guartb. Finally, teachers — like other persoas of common 
sense — ^know that the existence of a procedure is not a 
certain guarantee of justice; more than one blameless man 
has been hanged by due proccis. 

Set Acadentie Due Frocets, a policy smenicnt of rhe American 
Qvil Liberties Union prepared by that organization’s national Aca- 
dimiic Freedom Cunimittee (1954V, reprinted in AAUP Bulletin 
4a: 455-661 (1956); reprinted here in Appendix F. 
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llie last general reservation Is a truism but one whidi 
bears emphasis. In all procedural matters there is always the 
problem of the spirit and the letter — ^the paradox of the 
poor rule intelligently adapted to a serious situation, or 
inversely the good nile patently neglected or misused. 

Fifty of the eighty institutions here studied offer some 
statement alxmt prtK'cdurc for termination of tenure. Al- 
though there is great variety in the procedures described, 
aiul conspicuous gaps in many of them, four distinct areas 
of pr(K*edural action emerge: 

Procedure for informal adjustment and conciliation. 

Procedure preliminar)' to, and in preparation for, a 
formal hearing. 

Procedure by which the hearing body is constituted. 

Pnicedure in the formal hearing and sultsequcnt pro- 
cedure relating to decision and appeal. 

Vrocedttre \or informal adpistmcvt and conciliathti. It 
uoidd seem self-evident that both the c»)llcgc or uni- 
\ersity adminisirart)rs and the teacher who confront a ques- 
tion of tenure termination would l>c well advised to sit 
down together and discuss their common problem. In some 
instances, clarification of the facts or the positions taken 
bv the parties may rcsoKc the issue; there are always 
situations in life which result mainly from ignorance or 
misunderstanding. For evainplc: an administration might 
not know alxnit a heavy personal burden carried by a 
teacher, a burden not created by his own weakness but 
nonetheless adversely affecting his work. Or a teacher 
might through misunderstanding or confusion rather fla- 
granti)- fail to obscrs'c the projKt balance Itctwecn devotion 
to clas.sroom duties and research. In such siiuatioas, if there 
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is any good will present* it ^oold be possible to readi a 
soltttion before lines of opposition and conflict have a 
diance to develop. 

Should the issue pend^ there is at least the further hope 
that the institution and the teacher can arrive at a genuinely 
equitaUe agreement about die terms of parting. Admit- 
tedly, principles must be fought for in, many such situa- 
tions. But some institutions and some teachers will, if onlv 
for protection of their reputatioas, agree to a not too un- 
satisfactory severance. 

The procedure for informal adjustment and conciliation 
should of course reflect the fact that in such sessions the 
administration is present as a party, with power, bringing 
charges; and the teacher is present as a party, without 
pow'er, making a preliminary defense. This difference in 
vantage point, and this inevitable adumbration of an ad- 
versary situation, cannot be avoided. It docs mean, how'- 
ever, that from the first word spoken the administration 
should demonstrate a scrupidously fair and ethical attitude. 

At this beginning, informal stage, w’hen specific charges 
have not yet been formulated, it is important that the 
teacher be told that he is free to discuss the nutter but that 
he is not under any compulsion to make a statement or to 
respond to questions. Until the issues have become clarified 
and the teacher has been given an opportunity to refresh 
his recollection in light of the specific charges, there is a 
danger that in die course of a random discussion ill- 
considered statements will be made. One way to avoid this 
risk would be to assure die teacher that the discussion was 
merely exploratory and diat nothing said at the session 
would be presented as evidence at a later formal hearii^. 
Atiodier protective device would be for the teacher to be 
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represented by counsel at the meeting. Hie ipectfic safe* 
guard to be utilized is not as important as the general prop* 
osirion that at this preliminary point in the proceedings it is 
unfair to put the readier in the poation of dther respond- 
ing to general allegations or havii^ adverse inferences 
drawn from a failure to respond. 

In this first phase of what may develop into an action 
terminating tenure, it would seem particularly desirable 
that all concerned should discipline themselves and keep 
the matter private. Although privacy in such matters is 
not an end in itself, or unquestionably desirable in every 
instance, it is an important consideration for the reputa- 
tion of the teacher, the good of the institution, and the 
peace of the community. .More than one case history in- 
dicates that an issue of possible termination has been mag- 
nified into irreconcilable conflict when the public appetite 
for a good fight is stimulated by premature revelation. 

The usefulness of procedure for informal adjustment 
and conciliation has been argued in a priori terms, contrary 
to the usual analytical approach of this study, for the rea- 
son that so mildly reasonable a procedure is stated to exist 
at only five of the eighty colleges and universities. Of 
course some institutions probably provide for informal dis- 
cussion of termination through their general rules for 
handling matters of common concern to administration 
and faculty. Unfortunately, it is exactly diose general pro- 
visions which seem to have a way of being avoided or mis- 
applied when the question of termination casts its first 
somber shadow. 

Of the five institutiDns which provide such procedure, 
Roosevelt University has by far the most detailed. Among 
other matters, this institution states diat after such a pre- 
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iiminafy discussion "each jKrsun present tiiay Hie with the 
President and with all concerned his own record of the dis- 
cussion.” 

Procedure preliminary to, and in preparation for, a for- 
mal hearinfi, A hearing on a tenurc-tennination issue in an 
educational institution is essentially a trial, even though it 
is not conducted in a courtroom. Like any other defendant 
in a trial, the teacher should i)c given notibe of the charges 
against him. lie should also he informed concerning the 
c\idencc which will be used to support those charges, Ixr 
provided with a set of the rules which will govent the 
hearing, and Im: assured of the right to counsel. These pro- 
tections are needed from the start — during the jxrriod of 
preparation for the hearing as well as during that event. 

Twentv-five of these ciffht>' colleccs and universities 
state that the teacher will receive w'ritten charges. It is 
difficult to understand why this figure is so low when ohc 
considers the virtually absolute necessity for written 
charges in the preparation <»f,an adei]u.itc tlefense. Without 
them the trial of specific points and appeal upon tpicstions 
of fact or academic principle can hardly hope t<» l>e intel- 
ligent, much less successful. 

Two of the eighty institutions contmit themselves to 
presenting the teacher with a summary of the evidence to 
be introduced at the formal hearing; no institution states 
that it offers a list of the witnesses to be called by the 
administration. Perhaps some of this infonnation would Ik* 
embodied in the written charges, where such arc offered, 
but there is no assurance. 

Not one iastitution anv>ng the eighty explicitly states 
that it will give the defendant a full portfolio of the rules 
“Constitution of the Faculty,** Art. V, Sec. >, Clause 4. 
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rclsiting to the constitution of the hearing body and to die 
hearing pri>ccdure/^ Some teachers will perhaps lie success* 
ful in digging out what they need to know by an examina* 
ti<in of relevant legislation, charter provisions, bylaws, ad- 
ministrative regulations, and facult)' legislation. Some may 
lie assumed to have the help of adequate counsel for this 
job. Nevertheless, failure to provide such information cer- 
tainly constittitcs a burden, if n<it a handicap. As a matter 
of fact, ail c<»nccrned would benefit by being fully in- 
tormed alniut applicable standanis and rules; if both parties 
understand hou liusincss is to be done, it will be much 
easier to give early and chief attention to the merits of the 
ca.se. 

Hie very p<M>r showing with regard to procedure prior 
to fornuil hearing is extremely disheartening. In most places, 
it seems, the teacher may very s\'ell get off to a fiad start. 
Of course, as has lieen noted with regard to other de- 
ficiencies, one may .ussume that some institutions arc in 
practice nuire gencrotus than their silence indicates. Gen- 
erosity, however, is not an adequate substitute for a stated 
right in matters of professional life and death. 

Vroi'cdure by n'hkh the hearing body is constitttted. 
I’^irty-six of the eighty colleges and iastinitions provide 
bir a hearing by .some kind of group. Po.ssibly the dividing 
line is less numerically exact when it comes to practiec; 
and a judgment concerning a particular institution must 
take into account the actual incidence of termination eases. 
l'hu.s, one large private university’ states that it has no stand- 
ing procedure; but this deficiency should be viewed in die 
light of the fact that no termination eases have arisen there 

*-* Ro<»s«,‘vclt I'nivcrsity in effect supplies tnueh of this informa* 
tion by embodying it in its faculty constitution. 


57 



TENURE IN AMERICAN HIGHEA EDUCATION 

in die past ten y'ears and that responsible faculty opinion 
believes “conditions of academic freedom may ^ consid- 
ered as very good.’* A smaller college states that, although 
diere are no officbl procedures, practice conforms to the 
1940 ’^Statement of Principles” and no cases have arisen in 
ten years; here, however, responsible faculty opinion char- 
acterizes the tenure situation as “t>ctwcen bad and indif- 
ferent” 

Of the forty-six hearing groups tu*cnty-one are faculty 
committees. Of these, tu'elve are standing, seven arc ad 
hoc, and two arc not described. With respect to personnel, 
twelve of the faculty committees are stated to be drawn 
from the faculty at large, and four others arc proliably so 
derived; six are not characterized. The obvious advantage 
of a standing over an ad hoc committee is the likelihood of 
its members having been selected prior to and without rela- 
tion to a particular termination case uhich may come !)c- 
fore it. On the other hand, faculty standing committees of 
all kinds sometimes become inactive through disuse — even 
to the point of fossilization — ^and may not necessarily pro- 
vide, at a particular point in time, the best possible per- 
sonnel for an imponant judgment. 

Six of die twenty-one faculty hearing committees are 
expressly said to have only an advisory function. But the 
reserve power of most governing boards in a sense makes 
this true of the findings of any group or person whose judg- 
ment die board has the ultsmare power to review'. 

Examinadon of the procedure by which the twenty-one 
faculty committees are set up reveals that at eleven places 
selection is by faculty choice, and at three by administra- 
nve appointment. Consequently, at the seven other iastitu- 
dons which provide for a faculty committee, the absence of 
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a Stated procedure for selecdon mig^t at the outset lead 
to disagreement on the collateral issue of the manner in 
which the hearing group comes into being. 

The second most numerous type of hearing group, four- 
teen in number, is the governing board itself; sometimes 
this is the whole body, sometimes a board committee. Two 
of these institutions require that the hearing before the 
board shall be in the presence of a faculty committee. 

I'hcrc arc a variety of mixed conmiirtccs: faculty-board 
(6), faculty-administration (4), administration-board (t), 
and faculty-administration-board (2). The effectiveness of 
such joint committees would probably have to be deter- 
mined by a study of their work in actual termination cases. 
But their composition is at least open to the same general 
objections which were noted in regard to mixed groups 
acting on the acquisition of tenure. What is needed is in- 
dependent facuit)^ judgment, whatever the fate of that 
judgment may be in later proceedings. And in die termina- 
tion of tenure, even more than in the granting of tenure, 
there is doubtful wisdom — even possible danger— -in asking 
teachers to sit jointly with other persons who have a higher 
authority’. 

The possibility of a divisive spirit in the mixed com- 
mittees is recognized, even emphasized, in three institutions. 
Tw'o of these have a 2-2-1 make-up; tw'o persons are chosen 
by the faculty, tw'o by the administranon, and the fifth is 
elected by the orlicr four. One faculty-administration com- 
mittee has a member chosen by the teacher whose case is 
being reviewed, a member named by the faculty, a member 
named by the admtnistradon, and the preddent and dean. 

The danger in selecting committees in this fashkm h 
that the members may tend to think of diemselves as repre- 
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seating the group from which they are appointed or the 
person who selects them. 'I'he hearing and decisiimal 
processes may become less a disjxissionate search for facts 
and the exercise of obicctivc judgment and more a procc.ss 
of conciliation and comfiromisc. Although such a procc> 
dure may be appropriate in handling labor dusputes, it is 
unsuited to the work to be dune by a coqunittcc consider- 
ing tennination of tenure in an educational institution. 

One place provides a hearing <»nly licfore the .nhninistra- 
tion. Necdlc.ss to say, such a procedure flatly contradicts 
the concept of a college as a coinmunin- of self-selecting 
and .self-assessing .scholars. 

A .summars' view of the procedure governing the make-up 
of the hearing body is disap^Hiinting if there is expectation 
of something like “judgment by one's peers.” .>\lthttugh 
more than half of the eighty institutions proxidc for^a 
hearing group, in only twenty -one w ill judgment be ren- 
dered by a faculty committee, anti onlv tweUe of these 
committees arc standing and'thus free from the pitential 
bias inherent in ad hoc creation. I'lus is a poor showing. 
It may account for the fact that so mans tennination cases 
have as part of their record serious tlissatisfaction w irh the 
personnel of the hearing group. 

Procedure in the formal hearing and uilncquent pto- 
cedure relating to decisions and appeal. I he .American legal 
tradition places great cmpha.sis on the principle that the 
accused is entitled to know the case against him, to con- 
front and cross-examine adverse witnesses, and to present 
evidence and ai^imcnt to an unbiased tribunal. Notwith- 
standing the importance of these procedures as a means of 
ascertaining facts and contributing to a just result in tenure- 
tennination cases, it has been urged th.it confrontation and 
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crc>ss<cxaminati(>n should not t>e guaranteed, because some 
witnesses may Ijc embarrassed or even banned. Thus, the 
argument has been advanced that a female .student w'ho 
has chaigcd a inaic teacher with improper .se.xuai advances 
would be loath to confront him at a hearing and, if required 
t<» do so, might even suffer trauma. Perha|TS so, and cer- 
tainly every dc\ ice of considerate propriety should be used 
m protect such a w itness. But life frequently presents hard 
choicc.s. And it would seem the part of justice — and justice, 
not delicacy, is the ivsue — to attach grc.itcr imjKutancc t<i 
a man's whole career than to the sensibility' of a witness. 
Such would be the rule in a cmirt of law. An educational 
institution .should not adopt a less just nilc, although it 
might apply it less formally. 

It is also sometimes suggested that n is unnccess.ir\ for the 
teacher being tric<l to hear all the evidence and argument, 
because he is in the gotid h.inds of r«.s|><»nsiblc jx'ople, 
trained in scholarly objectiscs. who may be trusted to 
weigh the allegations and opinions of the scry fesv wit- 
nesses who for one reason or another should n<»t be ojK'n 
to challenge. The we.ikncss in this \ icw is that the hearing 
is much more than an inve.stigat!on. It is an ‘'adversary 
proceeding" in which two parties will contend about the 
serious matter of justice for a human being. In such a pro- 
ceeding it is the right to challenge that di.s('loscs which is 
the truth among "tniths." It is the right to challenge that 
(K'rmits opinion about the credibility of the witnesses. 
There arc enough povsible misrakes in adjudication without 
adding to their number by denying the right of confronta- 
tion. 

A number of s|M;cific procedures sup^Hirring the right of 
confrontation arc spiradically stated in the tenure plans 
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enminedt but it is evident diat such procedures have not 
been widely adopted Of course, many colleges and uni> 
vecsities may follow such procedures in particular cases, as 
a matter of intell^nce or fairness.^ The specific prorodures 
are these: 

1. The right to be present. The r^ht of the teacher 
to be present throughout the hearing is stated by only four 
of the eighty institutions. Surely so elementary a right is 
more widely respected than this figure indicates; perhaps, 
even, the right to attend one's own trial has been regarded 
as too obvious to require notice. Nevertheless, the fact re- 
mains that it could be denied in seventy-six places. 

2. The right to separation op prosecutcwy and judi- 
cial FUNCTIONS. A trial in a court of law, in the United 
States, requires virtually complete .separation of the prosc- 
cutory and the judicial functions. On the other hand,^in 
government administrarive hearings of a quasi-judicial na- 
ture there is considerable variety in the degree of differen- 
tiation; nearly always an official of the agency involved 
brings the charges, but the Acaring group may he merely 
odier officials sitting together for that special purpose or 
officials who constitute a peimanent hearing group or even 
a detached quasi- judicial body. In noneducational private 
employment, every kind of system operates — from joint 
sessions of the management and the union grievance com- 
mittee to simple discharge at the order of the boss. 

As noted above, only eleven of the eighty institutions 
{dace the teacher on trial before a faculty committee chosen 

^In the detailed presentation which follows, these procedures 
are set forth m terms protective of the teacher; it should be under- 
stood that they would equally protect the institution. For example, 
both parries should have the ri^t to cross-examine, the right to 
pronqK adjudication, etc. 
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by the faculty. In all the other cdleges and univerndes dte 
influence of the administration — ^which brings the charges 
— could directly or indirectly affect the hearing group. The 
most direct influence would exist in situations where ad- 
ministrative officers sit on the tribunal. Indirect influence 
might exist where the administration appoints all or some 
of the faculty members who will hear the case. 

Roosevelt Unis’ersity offers the most explicit procedure 
fur dissociating the administration, when it is a party in 
interest, from the hearing group. There, tenure-termination 
cases, like other major grievance matters, in time come 
before the Executive Committee of the Senate; this body 
of nine includes the President and the Dean of Faculties, 
c\ officio, and one dean, three heads, and three staff mem- 
bers all elected by the faculn'. The following significant 
regulation comes into play: 

Tlic hearing (if any), the finding, and the recommendation 
shall he entrusted to a panel of the Executive Committee from 
which panel the following shall have lieen eliminated: the 
President, any Dean who has heard the case, any party to 
the dispute, anyone who by majorit)' vote of the Executive 
C^oinmirtee is diM^iMlified because of interest or expressed 
bias. If a qualified panel cannor be secured by this means, 
vacancies on the panel shall be filled by selecting members of 
the Executive Committees of the College Councils by lot.** 

3. Thk RiGHr 10 coirN'SFL, Only twenty of the institu- 
tions indicate that a teacher may have counsel present at 
the formal hearing. Two restrict Im choice to colleagues, 
and at neither of these institutions is there a law' faculty. 

** The pcoviston for exclusioa of interested admiiustntive offi- 
cers is the for classifying the hearing group at Roosevelt as 
all-faculty and faculty-chosen. 
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A defendant without counsel of course labors under a 
severe handicap. 

4. The right to cross-kxa.mine. TIic principle of con- 
frontation necessarily embodies full op^xirtuniry for cross- 
c.Yainination. Unfortunately, the assurance of this right is 
limited. Only four of the eighty institutions .stated its ex- 
istence, in response to inquiiy’; and of these four only one 
instirution indicates this right in an oflicial regulation. Re- 
versing the figures, teachers at seventy-six of the eight) 
colleges and universities cannot know or assume that the)- 
will have the right, in a hearing involving their professional 
career, to test the evidence brought agaiast them. 

Two possible limitations affecting cross-examination .irc 
significant enough to warrant particular notice. The ail- 
ministrative head of one major institution, commenting in- 
formally and tcntativcl\, feels that cross-cxaminatu>n of 
oral testimony would l>e in order, bur that ‘"if the evidence 
against (the teacher) . . . were written, it would seem 
to me that revealing the witnevs's identity at the hearing 
w’ould need the writer’s consent.” Such a procedure would 
gravely limit the right of cross-examination; it might even 
encourage personally hostile indixiduals to present adserse 
evidence in writing as a way of escaping the cross- 
examination which w'ould ret cal their animus. 'Die nile 
should, it seems, go in the reverse direction — ^and reijuire 
that unidentifiable evidence t>c inadmissible. 

The other limitation, svhich is made explicit in the tenure 
plan of Roosevelt University, restricts the right to cross- 
examine to the parties personally and sjK'ciHcally denies 
this opportunity to counsel. Perhaps the basis for such a 
restriction is the understandable fear that lawyers w'ill “take 
over” and introduce complexities unsuited to a hearing 



PLANS AND PRACTICES 

within an educational institution. But this risk should per- 
haps be endured for the sake of other desirable elements 
of a trial. Objectivity, for instance, might be diminished if 
the parties conduct the cross-examination; either an ac- 
cuser or a defendant, confronted by a witness adverse to 
his position, might cjuite understandably find his personal 
feelings affecting his questioning. -■\lso, neither the ad- 
ministratirin nor the defendant may p4)sscss the necessary 
professional skill for effective cri>vs-cvamination. 

K. ThF RU.HI IO PRISI'NI \N0 “SCMMOn” WIIXESSIS. 

’riu* riglit to present witnesses at the hearing is assured by 
six of the eighty institutions. In addition, seven institutions 
offer a limited right by their general .icccptance of the 1940 
“St.itement” uhich s.iys “In the hearing of charges of 
incom|u*rencc the testimony should include that of teachers 
and other scholars, either from his jthe teacher’s j own or 
from other institutions.’’ 

The right to “summon" witnesses is a necessary com- 
plettient of the right to present w itnesses. Typically, neither 
the institution nor the teacher has actual sub}Rjena power. 
The institution, however, docs have authority over its 
own staff, such jK*rs«»ns would find it difficult to refuse to 
appear if called by the administration. Fully developed due 
process would likewise offer the teacher the use of the 
authority of the institution, whatever its limits might be, 
ft)r his needs m calling witncsse.<. It is nor enough for him 
to lie able to count on those w'ht> will voluntarily suppon 
him by an appearance. lie must also l>e able to produce 
\vitne.sses who arc timorous or cvcii hostile, if he believes 
their testimony will be helpful. 

Only two institutions appear to endorse this right. Wil- 
son Oillcgc states that the teacher “shall have the privilege 
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of calling his own witnesses to appear before the Education 
Committee [of the board]." Roosevelt University says that 
"parties have the right to call witnesses in any hearing." 
These statements, embodied in official publications, at least 
imply assistance by the authority of the institution. They 
appear to be the only examples of "subpoena” power avail- 
able to the teacher among the eighty institutions.*" 

6. The Rioiir ro an available full REOORa Another 
fundamental clement in due process is the creation of a 
full record of the hc.irings and its availability to both par- 
ties. Nine of the eighty institutions require that a full rec- 
ord shall be made. The same nine indicate that it shall be 
"available” to the teacher, but the several contexts rather 
clearly suggest that av.iilabilit>’ means no more than that it 
idiall be o|ien to inspection. One institution, Roosevelt Uni- 
versity, permits the teacher to have physical ^K)S$cssioi\l)ut 
only under special conditions: “Except by unanimous con- 
sent of all concerned, no one but the President shall have 
the right to buy or retain «l\e verbatim reports.” 

Here, fortunately, practice appears to be somewhat l»ct- 
ter than the statement of right. The experience of such 
ofganizations as the American Association of University' 
Professors and the American Civil Liberties Union indicates 
that the record is frequently made available to the teacher 
and to outside agencies with a responsible interest. 

No institution states that it will provide the teacher w'ith 
a record at its expense. 

There are a number of possible explanations for this 
possessive attitude toward the record by the administrators 

An official of a major Pennsylvania iiisdtutkm offers the fnl- 
lowing comment: “1 do not see how the school could assist him 
by suibpoenaii^ witnesses for him without putting itself in die posi- 
tion of prejudicing the outcome of the hesring.” 
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of an educarional institution. Fear of assisung a possible fu> 
ture legal action against itself, fear of publicity, a desire to 
protect witnesses, are all probably operative. But for the 
teacher the result can be painfully serious. At a bter dare 
in his career he may be asked to explain some aspect of his 
earlier ordeal or even to give a relatively full description 
of the proceedings. Presumably he can draw on the state-* 
ment of charges, the findings, and the judgment; his recol- 
lection and his personal notes will help him; but this is not 
enough. If he is to be fair to himself, to the >\itncsscs, and 
to the tribunal, he will need to be able to refer to the full 
transcript of the record. 

7. Tin RK.Hi lo PROMPF AOjiTncAiioK. Prompt adjudi- 

catif»n is a significant element in academic due process, both 

for the ordinary rea,son that a difficult siniation should not 

be pr»)longcd and because a teacher under charges is para- 

ly/cd with regard to looking for employment elsewhere. 

But only four of the institutions sur\eved indicate au'arc- 
* • 

ness of the imfwrtance of c.\peditious determination. 

At La Salle College, a teacher receiving notice of dis- 
missal h.is five days in which to request a hearing, and this 
hearing must be held within ten days after his request- At 
RiKisevelt Universit)' the hearing must be held within two 
months; a two-month postponement m.iy lie requested by 
either part>% and when both agree further postpmements 
are possible, if there should be delay in the appellate pro- 
ceedings, the teacher m.iy take his case directly to the gov- 
erning Iniard when eight months have elapsed since the 
original hearing. Bradley University' and the University of 
Oiicago do not fix specific time limits, but other references 
to the chronology of events create the impression of rea- 
sonable expedition. 

H. Tiik righ r 10 APPPAL PRoGi'JOL'Ri s. .Appeal by a teacher 
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from an adverse deebion is explicitly provided for in seven 
of the eighty institutions; such appeal may variously be 
taken to the president or the governing board. In the seven 
places that provide for apitcal, the scope of the review is 
not stated except by one institution in which the board 
revicM' is a complete de novo trial. The general absence of 
any detailed information almut appeal procedure is not 
unexpected in the light of the poorly developed due process 
structure in the prior phases of termination action. 

Lincoln L'nnerstts is unique in providing that pidgnicnt 
of a faculn'-administration-board hearing committee shaM 
be final. Tlic faculty bslaws, approved by the Imard of 
trustees, state- 

After the presentation of the thirgcs. he shill h.ivc the 
privnlegc ot a hearing before a |uilict.ii coninnrrrr t (insisting 
of two members of the respective f.iciilt\ affected, appointed 
by the President, two non-adnunistiativc nicmbcis of the L’ni- 
versity Faculty elected In th.it Fatultv. and one incmbcr of 
the Board of Trustees, appointed bv the C^haitman of the 
Board. This committee shall lie tonstituted at the first Fatultv 
meeting of each academic vear Ihc decision of the full com- 
mittee shall be final.*** 


SUMMARY 

The stated plans and practices which have been reviewed 
yield a picture of iiiived dcficicncv’ and conipletcntss. Clar- 
is and confu.sion. If these eighty institutions arc at ail 
typical of American colleges and univ'crsitics, tenure sys- 

**Thc text of the bylaw conunues “At his own option, the per- 
son in question may, when charges are first brought, appeal directly 
to the &>ard of Trustees. In making such an apjical directly to the 
Board of Trustees the persiHi in question shall forfeit the right to 
trial by the Special Committee.” 
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tcnis in higher education present a wide range in degree of 
perfection, and the poorest of them are notably defective 
in providing a sound relationship between the teacher and 
the institution. 

W’ith regard to acquisition of tenure, sixty-nine of the 
eighty colleges and universities confer tenure automatically 
after a probationary period or when a particular rank is 
reached. I*'jght confer tenure in practice. Only twenty- 
four, however, provide for automatic acquisition at any 
rank after a pnibationary j>eriod — the system endorsed by 
the American Association of Cniversity Professors and the 
.‘Vssociation of American (.'ollege.s in their joint 1940 “State- 
ment of Principles.” 

1 .valuativc criteria for acquisition <»f tcruirc are stated at 
h.tlf the institutions, bur the standards are set ff>rth in lan- 
guage which suggests a semanrtc jungle. Only a few places 
offer systematic e.vjMjsition and reasonably precise phrase- 
oloir\ . 

Pnicedures gos'erning acquisition <»f tenure are found in 
three-fourths of the colleges and universities suncyed. 
Only twenty-six of the eighty, however, provide for fac- 
ulty action in granting tenure, .\ppcal from denial of tenure 
is a stated right at thirty -live institutions but only thirteen 
call for a faculty’ judgment in this proceeding. 

With regard to critetia for the termination of tenure, 
more than half of the institutions indicate incompetence as 
a sjKcilic cause, and alxuit the s:ime number designate im- 
morality’. Nine of tlic eighty* name as a cause some failure 
in institutional relationship. 

'Icnnination procedures arc clearly the weakest element 
in the whole tenure picture.^" Although fifty of the colleges 
See the “Statement on Procedural Standards in Faculty Dis- 
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and universides offer some descripdon of procedure, most 
of the essential safeguards of academic due process have 
only scattered representanon, and some are virtually non- 
existent. 

Due nodce has been taken of the fact that serious weak- 
nesses in the completeness and quality of standards and 
procedures may in fact be ameliorated by good praedee 
and thus result in fair treatment of some individuals. Never- 
dieless, to the degree that the weaknesses are present, bad 
praedee can the more readily result, with consequent un- 
fair treatment of other individuals. 

onissal Proceedings,” adopted in 1958 by the Association of Amer> 
ican Colleges and the American Association of University Pro- 
fessors “as a guide” but not as a “norm.” The "Statement" is re- 
produced in Appendix E. 
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Tenure and the Law 


AS stated at tlie outset, the essential characteristic of tenure 
is continuit)' of service, in that the institution in which the 
teacher serves has in some manner, either as a legal obliga- 
tion or as a moral commitment, relinquished the freedom or 
power it otheiAvise would possess to terminate the teacher's 
seniccs.^ The concept of tenure as a legal obligation calls 
for a brief discussion of the meaning and significance of 
legal enforcement of a right to tenure. This is followed by 
an analysis of the various legal problems presented by the 
plans and practices summarir^ed in Chapter 11. 

LEGAL ENFOROAIENT OF TENURE 

In a state-financed, as distinguished from a “private,’^ col- 
lege or university, the teacher who has been dismissed in 
violation of the tenure pbn would most likely seek to se- 
cure a court order directing the governing board to rein- 
state him. The reast^ning supporting isniance of sudi an 

* Page 2 above. 
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order would be xs followii: llic tenure plan promulgated 
by the governing board is a form of sublcgutlarion M'hich 
has the force and effect of law; a discharge contrary to law 
is outside the Imard's authority; the court should upiu»ld 
and enforce the lau' by ordering the board to reinstate the 
teacher.’* 

The legal position of a teacher with R^nurc who is \\ rong- 
fully discharged by the governing tniard <»f a private in- 
stitution may be quite different. Conventional legal analy- 
sis would say that his right to tenure is ct)ntractual — that 
is, one of the terms of the contract between the teacher 
and the institution is that the teacher w ill not be dismivseil 
except as provided in the tenure plan. A dismissal which 
violates the tenure plan would constitute a breach of con- 
tract by the institution. I'he usual legal remedy for breach 
of contract is a judgment for nuiney damages. I'he general 
formula for ctimpuring the amount of the judgment is that 
the injured party should lie awarded a sum sufficient to put 
him in the same ^visition lie would liavc been in had the 
contract been performed, .\ teacher with tenure who is 
wrongfully dismissed w'ouid thus be awarded an amount 
equal to that which he would have recened from the in- 
stitution, less whatever income he earned (or reasonablv 
could have earned) from similar work which the dismissal 
enabled him to undertake, .\ftcr a judgment has been en- 
tered, the law’s remedy for nonpayment is the sale of the 
defendant’s a.ssets by the sheriff or other official and pay- 
ment of the proceeds of the sale to the plaintiff in .satisfac- 
tion of his judgment. 

*Sec State ex rel, Keeney v. Ayers, io8 Mont. 547, 91 H.id 
(1939); State ex rel, Webardson v. Board of Regents, 70 Nev. 144, 
a6i Rad 51 j (1953), 70 Nes*. 347, a<i9 P.ad ads (1954); Newton 
Edwards, The Courts and the Pubhc Schools ( 1955 ), 508. 
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The usual remedy for breach of contract thus is a judg- 
ment f«jr money damages rather than a s{>eci6c order di- 
recting the defaulting party to jwrfonn the contract. In 
some caH’s, howeeer, the law uill enter an order directing 
the defendant to |>erf<irm his promise and in event of non- 
compliance with the order will fine or imprison the de- 
fendant for contempt of court. An order of specific 
jicrfonnancc of the contract will lie entered where the 
lusual “legal remedy is inadeiptatc/' i.e., where a judgment 
for money liimages is not the substann.tl cquix alent of the 
promi.sed |x*rformancc. 

A court might with reason conclude that money dam- 
ages are not an adeipiatc remedy for the teacher with tenure 
w ho has been w rongfully depru cd of the opportunity to 
continue his career of teaching and research m the institu- 
tion of his clioice. It does m>t follow, however, that a 
specific order of reinstatement would be issued. Ftir there 
IS another legal principle whicli .says that cxen tluiUgh the 
legal remedy is inadetpiate the court will not decree per- 
formance of a personal sets ice contract. The theory under- 
lying this doctrine is that neither party to the contract 
should lx compelled to maintain the unde.strabie personal 
relations that jx’rft>rm.iiice of the contract would rcijuire 
and that enforcement t»f the decree w’ould impose too great 
a luirdcn on the court.^ Although the rule against enforcc- 

‘ It possible, although higith unlikely, that a similar hnittarion 
to ludtcial enforcement nu\ be found to exist with respect to a 
state institution. V'or it is sometimes said that mandamus is **equita- 
blc" in ch.irjctcr and that the court may refuse to issue a stnc of 
mantlaimis in its sound diseretiun. I hus, if the discharged teacher 
should petition a court for mandamus order to reinstatement, k is 
conceivable that the iudge might say that in l^ht of the particular 
facts the urit should not issue, because its issuance would result 
in intolerable personal relations iictwccn the petkioning teacher on 
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ment of perscmai service contracts has been drcumveitted 
in a few instances, the decided cases offer little baas for 
confident prediction that the teacher wrongfully discharged 
by a private institution would secure a judicial order of 
reinstatement.'* 

The foregoing emphasises an important limitation of 
legal enforcement of tenure: in privi^e institutions the 
wrongfully discharged teacher may have no legal right tt> 
reinstatement. There arc other drawbacks, such as the ex- 
pense and delay incident to judicial vindication of a right 
to tenure, the difficulty of proving money damages to the 
degree of certainty that die law requires, the fairly wide 
scope of discretion retained by the institution in most 
tenure plans, the understandable reluctance to litigate pub- 
licly one’s fitness as a teacher or scholar, and the fact that 
too often in times of stress courts tend to reflect com- 
munity prejudices. 

It is thus apparent that assurance of continuity of em- 
ployment extended by afi • insdtudon with a long and 
honorable tradition of academic freedom and tenure often 
will be much more meaningful than an express legal obliga- 

the one side and the administrators, faculty, or student body on the 
other. 

^Omsult Zechariah Chafec, Jr., Sidney P. Simpson, and John 
P. Maloney, Cases on Equity (1951), aSi n. 40; Harold C Havig- 
hum. Cases and Materials on the Law of Contracts (1950), 171- 
172; Jones V. Williams, 139 Mo. 1, 39 S.W. 486, 40 S.W. 353 ( 1897); 
Restatement of the Law of Contracts (1932), 1 379; A.L.R. Annot. 
*J5: *79 («940* 

A recent case upholding iojunctive relief against threatened dis- 
missal in a public school sttaatwn is Lematters v. Willman, 281 
S.W.2d 580, (Mo. App. 1955), discussed in Robert R. Hamilton and 
£. Edmund Reutter, Legal Aspects of School Board Operation 
(1958), iia. 
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don grudgingly assumed by a lesser insdtudon. To dus 
extent, Roben M. Hutchins was right when he stated, 
*‘[T]he issue of legal control is not basic. Academic frec> 
dom comes and goes because of some conviedon about the 
purpose of education on the part of those who make the 
decisions in societ)\” ” But Russell Kirk, although he may 
have somewhat overstated the case, also had an important 
point when he said, *‘The courts, when all is said, remain 
the chief defease of academic fnredom when a right to 
tenure . . . can be proved.”* For tenure enforceable in 
law docs have certain advantages over tenure which rests 
on a legally uncontrolled discredon of governing boards. 
The availability of judicial review of an order of dismissal 
can operate as a curb on the octMsional arbitrary admin- 
istrator or governing board. The fact that the teacher has 
legally enforceable rights may strengthen the hand of the 
conscientious administrator or trustee when inflamed pub- 
lic pressures unjusriflably seek the discharge of a teacher. 
Most important, the existence of a disinterested tribunal to 
resolve diffcrcnc*es, when all efforts to do so amicably have 
failed, removes the teacher from the demeaning position 
of de|>endence on a governing board’s benevolence and 
contributes to the creation of a milieu of independence and 
freedom in which a scholar can w ork most effectively. 

F.ssentially the same considerations which have caused 
the demise of benevolent des{M>tlsm as a system of polidc.d 
government argue against vesting unrestrained jxiwer in 
administrative or trustee groups in academic government. 
As Madison so well said, “If men were angels, no govem- 

* lUtbeit M. Hurchinn. “The Meaning and Significance of Aca- 
demic Freedom,” The Atinais \<nr 71, -A 

*RusscU Kirk, Academic Freedom (19^5), 71. 
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ment would be necessary.”^ So, in the case of teachers’ 
tenure: although the wisdom and uprightness of admin- 
istrators and trustees may provide a primary safeguard, 
“experience has taught . . . the necevsiry of auxiliary pre- 
cautions.” ** In academic government one important “aux- 
iliary precaution” is legally enforceable tenure. 

The fact that legal enforcement is a sj^iticant, although 
not necessarily detenninative, asjKcr t)f a faculty member s 
right to tenure accounts f<ir inclusion in this study of the 
more important legal issues presented by the various plans 
and practices. Let it lie noted, however, that although the 
study should be helpful to members of the lcg.»l professiem 
who may represent institutions or teachers in tenure mat- 
ters, there is no intention to provide a treatise of the law' 
of tenure. The purpose is, rather, to furnish inbirmation 
and appraisal w'hich may assist the three groups mosu di- 
rectly involved — trustees, administrators, ami faculty mem- 
bers — ^intelligently to discharge their rcs|>onsibilitics m 
establishing and m.nntainirt^ sound conditions of creative 
scholarship in American higher education.” 

‘'The FedcraUstf No. 51. *'//»>./. 

•Since this study deals with tenure pijns and practices established 
by trustees, administrators, and facults, we do not consider the 
separate but related problem of restrictions on academic freedom 
and tenure — c.g., loyalty nath.s— imposed by public legislarisc ImkI- 
ies such as state legislantres or municipal councils. For interest- 
ing discus»un of the constitutional asjsects of such restrictions, see 
Arthur E. Sutherland, “Tlie American Teacher’s Freedom and 
ResponsibilityV’ /. Soc. Vuh. Tf ackers of \i no (i9trt)-, 

Thomas 1 . Emerson and David Habt'r, Political and Civil Rights in 
the United States (1952), 848-876, “Constitutional Protection of 
Academic Freedom.** And see Sv/eezy v. New Hampshire, 354 U.S. 
*14 (» 957 )- 
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ACQUISITION OF ITNURE 

Three of the eighty colleges and universities studied seated 
that there were no formal or informal provisioas for ac- 
quiring tenure. In these institutions, the absence of even an 
informal tenure policy underscores the unlikelihood of ad- 
ministrative or tnistce protection of the tenure principle. 
The Mine lack would most likely render recourse to the 
courts futile. In this group, then, tenure in any meaning- 
ful sen.se probabK d<K*s not e.sist cither in law or fact. 

The remaining seventy-seven institutions replied that 
some measure of tenure was rcc<»gni/ed, either formally in 
a governing document — such as statutes. Inlaws or man- 
ual — or informally as a matrer of unwritten practice.’" In 
these institutions tenure has some significant measure of dc 
f.icto existence. For it is to lie assumed that adniini.strators 
and trustees who base formally or infoniully proxided for 
actpiisition of tenure w ouid not lightly abandon or restrict 
the jM>lic\ so declared. Institutional recognition of tenure — 
whether expressed formally in gox eming documents or in- 
formally as a matter of policy — also provides a strong 
ethical base for internal and external professional support of 

*** Ilic breakdown is a.s follows' 27 institutions stated that the 
tenure plan w as ins'luded in the statutes, bv law s, or plan of gov- 
eminenr, 20 others replied that the plan was expressed in a state- 
incnt which had lieen approved or adopted b\ the governing Imard, 
in 9 the plan appeals in a document pnimulgatcd by the adtiiinis- 
tration, such as 1 facultv manual, but ap{vaiently nut explicitlv ap- 
proved b\ the governing Iwiard, in 1 the plan is set forth in the 
faculty constitution, w iih no indication of governing board action, 
f institutions oifered a loniial definition of tenuie but did not in- 
dicate a source, and 14 indicated that although tenure was infor- 
mally recognired, its incidents were not spelled out in a formal 
document. 
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a professor’s i%hts in event of infringement of the tenure 
principle.*^ 

But despite die fact diat the vast majority of administra- 
tors and trustees may be expected to adhere to formal or 
informal expressions of tenure policy, there have been in 
die past, and undoubtedly will be in the future, instances 
of basic disagreement bem'een the ^institudon and the 
teacher. In such a case the teacher may wish to have the 
controversy resolved by the courts. If he is successfully to 
invoke the ’'command of the public force [which] is in- 
trusted to the judges,” ” he must be prepared to show that 
the fonnal or informal provisions for acquisition of tenure 
created a legally enforceable obligation. Under the present 
state of the law, he must, in “private” institutions at least, 
convince the court that the provisions for tenure are part 
of a t^d contract between him and the institution.** 

**See Mark H. Ingraham, “Academic Freedom — ^The Role of 
the Profession^ Societies," Proceedings of Amer. Phil. Soc. loi: 
44« (»9S7). 

**The phrase is that of Justice Holmes. “The Path of the Law," 
Harv. L. Rev. lo: 457 ( 1897), reprinted in Collected Legal Papers 
(19*0), 167. 

** In “public” institutions the teacher could supjdement the con- 
tract argument by pointing to holdings that tenure rules promul- 
gated by governing boards of “public" universities have the “force 
^ law" or the “force and effect of statute." State ex rel. Keeney v. 
Ayers, 108 Mont. 547, 556, 92 P.2d 306, 310 (1939); State ex rel. 
Riebardson v. Board of Regetits, 70 Nev. 144, ijo, 261 P.ad 515, 
518 (1953). 

Richard Hofstadter and Walter P. Metrger. The Development 
of Aeadende Freedom in the United States (1953), 4^462, has an 
interesdflg discussbn of early (and unsuccessful) attempts to in- 
duce courts to bold that inofessors had a “freehold” in their ofiBce 
of whidi they could not be deprived widiout notice and bearing. 
See bdow, p. 138, for a recommendation diat in some instances a 
court diould fed free to hold that a readier has a hgally ptoteett- 
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An initial obstacle to acquisition of legally enforceable 
tenure will be found in the charters of some institunons. 
Most of the colleges and universities included in the study 
operate under charters granted by the legislature. Many of 
die charters contain specific provisions concerning the ap- 
pointment and removal of teaching personnel. Some of 
these provisions state that the trustees may “remove . . . 
any of the instructors ... as said Trustees shall deem the 
interest of said University requires,” “ or remove teachers 
“at their discretion, as the welfare of the Institution may 
demand,” or “remove them at will.” 

hie interest which mav t)e said to rest on status rather than on 
¥ 

contract. 

Section lo of the charter granted to Lake Forest College in 
i8t7. 

*** Section 6 of the charter granted to Thiel 0 )llc*gc in 1870. 

Article 4 of the charter granted to Pennsylvania Female Col- 
lege (now Chatham College) in 18691 
These examples w ere taken from the 19 charters forwarded with 
the questionnaire replies. Additional relevant removal pnovisions 
from these charters follow: Allegheny (Joliege, Rio, “to remove 
them for misconduct, immorahtv' or breach of the laws and rules 
of the imtiturion” (charter granted in 1817), Blackimm College, 
§ I, “remove them from office” (i8t7); Bucknell Cniv ersit)\ Art. 
II, 4, “removing rhem fur misconduct, breaches of the ordinance 
of the institution, or other sufficent causes” ( 1846)} Dickinson Col- 
lege, Art. VI, “removing them fur misconduct, or breach of the 
laws of the institution'' (i 780 » (»cncva College, § 8, “removing the 
members therevvf as occasion may require” (1883); Gett}*sbuig Col- 
lege, $ 8, “censuring or renuwing them fur incapacitv*, inattention 
to dut)’, for breaches of the ordinances and rules of the said In- 
stitution or other conduct which the Trustees shall deem sufficient 
ground therefor*’ (1832); Illinois College, §7, “displace and re- 
move ... the instructors ... as said tru.stccs shall deem the in- 
terest of the said college shall require” (1835); Lafayette College, 
Art. VI, “removing them for misconduct, breaches of the ord- 
nances of the institution or other cause vshich shall be deemed suf- 
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A miinber of courts have held that provisions of this kind 
'^deprived the governing board of power to make a contract 
widi a teacher for any definite term . . . and that at- 
tempts by it to do so were wholly nugatory in a legal 
sense.” If the approach of this group of decisions were 
followed, the teacher with tenure who is dismissed in viola- 
tion of the tenns of the tenure plan would have no legal 
redress whatsoever. He could secure neither a judgment f(*r 
damages nor a judicial order reinstating him to his position. 

Other courts have given this type of provision a less 
drastic effect, holding that although such a clause em- 
powers the governing board to remove the teacher at any 

ficient” (i8i6); Lehigh Universit)', Art, VllI, “removing them for 
misconduct, neglect of dur\' or breach of the iaus of the institu- 
tion or for any reason they, the majority, may decii) sufficient’’ 
(1866); L'niversity of Pittsburgh, {54. “removing them for miscon- 
duct” (1819); Rockford Qtllcge. 8 “remove any of them for suf- 
ficient reasons” (1847); and l^banon \'aHcy Odiege, 8 t, “remov- 
ing them after an impartial trial for ittiniorality, neglect of dutv 
or inctwiipetency” (1867) '' 

Other examples may be found in fdssard C. Plliott and .M. M. 
Chambers, Charters and Basic Laws of Selected A^mcricau Universi- 
ties and Colleges (1934)' Knox (kdlege, 84. “lemose either of 
the instructors, officers or agents, as they may deem the interests 
of the College require” (183-j; Northwestern L'niversity, 86, “dis- 
place any or such of them as the interest of the Institution may re- 
quire” (1851); Stanford Universits, Art. Fifth (a) of the “Crant 
Founding and F'ndowtng the Leland Stanford Juniof University": 
“It shall be die duty of the Trustees to give to the President of the 
Unis’crsity the follow’ing powers: ... (i) To remove professors 
and teachers at will.” 

See discussion and citation of cases in Cobh v. Howard Uni- 
versity, 106 F.id 86a, 864 (C.A.D.C.), cert, denied, 308 U.S. 61 1 
(*939); Hofstadter and .Metzger (note 13 above), pp. 465-466; 
Note, “Academic Freedom and the I-aw*,” Vale L,l. 46: 670, 671- 
<^73 (*937); Fdw'ard C. FJlIiott and M. M. CSiambers, The Colleges 
and the Courts (1936), 81-85. 
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time, “it docs not deprive the board of the power to nuke 
binding contracts for reasonable terms.” ** Under this view 
the wrongfully dismissed teacher might recover damages 
for breach of the tenure contract but could not secure an 
order of reinstatement. 

The less rc.srrictivc interpretation of the second group of 
decisions is clearly preferable. As noted by justice V alen- 
tine in an early Kansas case: 

It would certainly he for the intcrc>t of the college that the 
board should have such poucr. No n»an of spirit, of .self- 
respect, and of capability, would want to hold an office or 
position at the whim or caprice i>f a body of men with 
whom he might have but little if any personal acqu.untance. 
, . . The shorter .ind more prec.irious the tenure the of- 
fice, the less .ittracii\c, import.tnt .ind valiialtle it would lie; 
and generally, men <»f only inferioi i.ilenr couki lie found to 
accept it or t<» perform its functions with such a precarious 
tenure.’* 

'I'hcsc coasidcritions are strong .irgumcnts in support of the 
less dr.is.tic .ipproach, and the\ should lie sufficient to con- 
vince a court f.iccd with the task of interpreting such a 
charter prosision. Unf<irtun.itely, there is a very serious 
risk that the court would not find the arguments persuasive 
and would therefore follow the other line of precedents, 
said to Ik* the ‘‘m.»iorit\ ” view.-" Vhcrc is also danger that 

•‘'Nirtc, "('/.Hitrict Righf. of Teacher Discharged from F-duca- 
rional Instinition lncoq>or.ited under Special Stature,” III. L. Rev. 

iiK. (I'Hoi. !k'c also inatenaN cited in note 17 aboir; 
UmteJ VroJuctrs and Vothinners Co-of>er.Wiv v. //tW, 315 F.id 
61 s (C.A. 0, iot5); /» rc Pjrjmomtt FuNh Corporation, 90 F.ad 
441, III A.I..R. (C..\. 3, 1917). 

Board Reaentt v. Mudne. 31 K.in. 321, 3 v> (1X781. 

‘That this is a real and not a fanciful risk is liomc out by tw’o 
recent cases: Posin v. State Board of Higher EJttearion, 86 N.W.sd 
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a court would hold that, while the charter provision per- 
mits the institution to make reasonable contracts with its 
teachers, a contract for lifetime employment is not rcasrin- 
able. And it is obvious that under either interpretation the 
court would be powerless to issue a specific order of rein- 
statement, even if other applicable legal doctrines would 
have allowed its issuance “ 

These are risks and burdens which teachers should not be 
expected to bear, particularly in the light of the “incrcas- 
ingly greater emphasis [which teachers arc placing on] pro- 
visions for tenure,” ** and the fact that only a very, very 
small percentage of teachers in institutions w'ith such char- 
ter provisions could be expected to know of their existence, 
much less to understand their legal significance. 

The teacher who seeks legal enforcement of a tenure 
contract must not only be prepared to establish tlut/he 
institution had power under ic charter to enter into the 
contract but, of equal or greater importance, he must also 
prove that the institution did in fact make such a contract. 
In a few institutions the letter of appointment (or promo- 
tion) states specifically that the appointment is subject to 
the “rules of tenure now in effect” or to the “provisioas of 
the Statutes of the University.”*® In such instances the 

31 (NJ>. 1957); Worzella v. Board of Regents, Sup. Ct. of South 
Dakota, Dec. 10, 1958. The “majority” view reference is from the 
III. L. Rev, Note eked above, note 18. 

See text discussion at note 3 above. 

^See comment of Justice (then Judge) Rutledge in Cobh v. 
Howard University, to 6 F.id 860, 865 n.21 (C.A.D.C.), cert, de- 
nied, 308 UA 61 1 (1939): “It is commtm knowledge that teachers, 
in seeking academic connections at the collegiate level, lay increas- 
tf^ly greater emphasis upon provisions for tenure. . . .” 

^ Roosevelt University and University of CSiicagu. 

The letter of appointment of Muhlenberg College states, “All 
contractual arrangements are, of course, subject to provisions stipu- 
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formal rules of tenure in the bylaws or other governing 
document are made part of the contract between the 
teacher and the institution.’* The questionnaire replies in* 
dicatc, however, that such an express incorporation term 
is not customary and that letters of notification often state 
only that the recipient has been appointed or promoted to 
a )>anicular rank. If the bylaws in fact provide that the 
rank in question carries tenure, the problem presented is 
whether such tenure provisif>ns became part of the em- 
pl<)ymcnf contract. 

If the teacher has knowledge of the bylaw provisions, 
there is good reason to conclude they become part of the 
contract between him and the institution.’® It may also 
be urged that the same result should be reached “irrcs|Tec- 
tivc of whether the teacher is aware of . . . [the bylaws], 
since they are matters of public record and he is presumed 
to know them.” Another mode of reaching the same con- 


latcd by the by-laws.” Tlie letter of reappointment of Lincoln 
L'niversity states, “You will further note diat the terms stated in 
this letter arc subject to ratification by the Board of Trustees of 
Lincoln University’, and are otherwise subject to the conditions set 
forth in the Constitution and By-laws of die Board of Trustees and 
the F.'iciilry of Lincoln University (Statutes) that govern relation- 
ships between the University and instructional employees.” 

State ex rel. Keeney v. AyerSy 108 Mont. 547, 91 P.ad 306 
(1939); Backie v. CronneeU Consol. School Dist., 186 .Minn. 38, 
242 N.W. 389 (,1932)' 

2 ® Vtuversity of Mississippi v. Deistcfy 115 Miss- 469, 76 So. 526 
(1917); accord. Board of Education v. Cooky 3 Kan. App. 269, 45 
Pac. 119 (1896); Board of Regetits v. Athdgey 21 Kan. 169 (1878). 

^ Elliott and Chambers (note 17 above), p. 76. See also Cobb v. 
Hou'ord University, 106 F.zd 860, 863 (CJV.D.C), cert, denied, 
308 U.S. 611 (1939); Peofde ex rel. Kelsey v. New York Post- 
Graduate Medical School and Hospital, 29 App. Div. 244, 248, 51 
N.Y.S. 420, 422 (tst DepY 1898); Trustees of the University of 
Alabama v. Wdden, 1$ Ala. 655, 658 (1849). 
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elusion would employ the reasoning that, in the language 
of the law, there is an ^'ambiguity" as to the remaining terms 
of an employment relation created by a letter of appoint- 
ment which states only that the recipient has been ap- 
pointed to a particular rank at a stated salary, it is always 
appropriate to resolve an ambiguity by reference to rele- 
vant documentaiy data. 1 fere the relevant data would l>e 
found in the bylaws or other governing document.®^ 

It is entirely possible, of c«mrse, that an institution would 
advance the argument that the bylaws merely expressed 
the policy or intention of the institution but did not create 
a legally enforceable obligation, ‘riiis argument should not 
be accepted. Not only w ould the institution “be in an ab- 
surd position if it challenged tlic force of its own by-laws” 
but, in the absence of a clause expressly disclaiming an 
intent to create legal relations, it is reasonable to conclyde 
that the tenure provisions were intended to be legally en- 
forceable.®* Ntitwithstanding, it must be recognised that 
there is a risk a court woul^ not be persuaded and would, 
instead, agree with the contention that the tenure rules 
were simply an expression of intention. 

The teacher s burden would be considerably more oner- 

Arthur L. Corbin, Contracts (1951), 111 : no. 

^Ironside v. Tead, 13 N.Yii.id 17, 21 (Sup. Ct. 1939), modified 
mem., 238 App. Div. 940, 17 N.Y.S.2d 994 (ist Dep’t), aff'd mcni., 
283 N.Y. 667, 28 N.E.2d 399 ( 1940). 

^See cases cited above, note 26. Note especially the statement 
of Justice (then Judge) Rudedge in the Cobb case, quoted abo\e, 
note 22. And consider Wilton v. Rudolph Wurlitter Co., 48 Ohio 
Af^. 450, 454, 194 N.E. 441, 443 ( 1934): “It is plain that the pen- 
sum plan was an integral pate of the program for his cmploynieiit. 
To say that it constituted merely a nebulous inducement, unsup- 
ported by an intent to be bound by the provisions mentioned, is to 
chatge the employer with the grossest fraud.” 
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ous if the bylaws or other governing document which pro* 
vided for tenure also disclaimed an intention to create leg^ 
obligations. For example, the statement “Faculty Tenure 
and Academic Freedom” adopted by the Board of Trustees 
of Knox Odiege on June 1 1, 1949, begins: 

The Trustees declare the follouing policy in regard to 
faculty tenure, without implication that it involves any con- 
tractual ohlij^ations: fcmpliasis supplied) 

I'herc follow detailed provisions for acquisition of tenure 
which, in the absence of the iralici/ed disclaimer clause, 
u’ould be s’ufficicnt to create contractual obligations on the 
part of the College. Docs the disclaimer clause negate the 
contractual relations which otherwise would exist? 

Tlic answer of orthodox contract law in all likelihood 
would be that the disclaimer clause did negate contractual 
relations. Judicial rationale of this conclasion would prob- 
ably be expressed in language similar to that employed by 
Lord Justice Atkin in a leading ca.se involving a siinihr 
problem: 

'I'o create a contract there must be a common intention of 
the parties to enter into legal obligations, mutually com- 
munic.’ited c.\prcv.ly or impliedly. Such an intention ordi- 
narily will l)c inferred when parties enter into an agreement 
which in other respects conforms to the rules of law as to 
the formation of contracts. It inaj' he negatived impliedly by 
the nature of the agreed promise or promises, as in the case 
of offer and acceptance of hospitalin% or of some agreements 
made in the course of family life between members of a 
family* ... If the Intention may lie negatived impliedly it 
may be negatived expressly. In this document, construed as 
a whole, I find myself driven to the conclusion that the 
clau.se in question expresses in clear terms the mutual inten- 
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tkm of the parties not to enter into legal obligations in re* 
spect to the matters upon which they arc recording their 
agreement.** 

It should be noted, however, that “when the subject mat- 
ter of an agreement is of a kind that is customarily dealt 
with in enforceable contracts, and the parties have in fact 
acted under the agreement, a court is likely to kmk with 
some distaste at provisions which seem to exclude all legal 
sanction and remedy.”** And there are cases, principally 
in the field of employees* pension and bonus plaas, in which 
courts have interpreted disclaimer clauses so as to make 
them ineffective.** 

Thus it is possible, but not likely, that if the Kn«)\ dis- 
claimer clause— or a similar clause in other tenure plans ** — 

and Frank Co. v. Crompton Bros., Ltd., [1921! 2 K^B. 
t6t, 293 (concurring opinion), rev'd on other gro«»nds, [1925! 
A.C. 445; accord, Bradley v. Nevt York University, 1 24 N.Y.S.2d 
238 (Sup. Ct. 1953), aff’d, 283 .^pp. Div. 671, 127 N.Y.S.2d 845 
(2d Dep’t.), mem., 307 N.Y. 6201,120 N.E.2d 828 (1954) (Trustee 
statement on academic freedom and tenure suted, “[Tlhis is a 
statement of policy and not a draft of a contract. . . .” Said the 
court, “[T]he express language . . . clearly shows that it did not 
create any binding obligation upon the University.” 124 N.Y.S.2d 
at 242); Spooner v. Reserve Life Insurance Co., 287 P.2d 715 
(Wadi. 1955), 44 Geo. I.»J. 145. Cf. Cobb v. Howard Universtty, 
106 F.2d 860, 862 n.8 (CA.D.C.), cert, denied, 308 U.S. 61 1 ( 1939). 

** Corbin, Contracts (1950), I, § 34. 

•* Note, “Legal Status of Private Industrial Pension Plans,” Harv. 
L. Rev. 53: 1375, 1379-1380 (1940); A.L.R.2d Annot. 42: 461, 468 
(*955)* 

••The “Faculty Rank and Tenure Policy” of an institution in 
Pennsylvania whose que^ionnaire reply requested that it not be 
idratified begins with the following statement: “(The Rank and 
Tenure Poli^ of the University, revised after a year’s trial, is 
herdu stated. As a Policy, it is a settled course adopted by the in- 
stitution with respect to the field of rank and tenure. As a Policy, 
it docs not have the binding force of a contract, but is susceptible 
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were litigated, the court would hold that legal relations had 
been created. Some support for such a conclusion may be 
found in the fact that the Knox clause docs not clearly, 
expressly, and affirmatively disclaim legal liability on the 
part of the Ojllcge. The clause does not, for example, state 
that the “tenure policy hereby announced is not intended 
to and docs not create any liability whatsoever on the part 
of the C^ollege,” or that the “tenure plan herein outlined is 
a gratuity and creates no legal obligation.” It might be 
urged, therefore, that inclusion of the provision, “without 
implication that it involves any conrractual obligation,” 
was nut designed to negate all legal liabibi}', but was de- 
signed to rcscn'c to the College power to make reasonable 
changes in the plan as experience thereunder demonstrated 
the need or desirability of amendment.^* Ancient canons of 
contract construction supply makeweight support for this 
more limited interpretation of the clause.®^ 

At best, the presence of a disclaimer clause in a tenure 
plan creates uncertainty, ff)r the teacher will not know 
whether he has acquired tenure protected by law until 
after the plan has been the subject of litigation. At worst, 
the disclaimer clause defeats legal enforccabilit)'. To in- 

to revision bv the Universitv' when circunistances would cause 
0 0 

MU-h a settled course tt* bccottie unsettled, or when it becomes evi- 
dent that such a settled course is nut leading to the desired 
g<»al.)” 

Sec bcluw, pp. 1 15-1 17. 

Doubts arising from ambiguity of language are resolved against 
the party using it. z Bl. Cormn. *380; Baeon, “Maxims of Law," 
ui Tracts (zd cd. 1741) 4Z. An interpretation M'hich renders an 
agreement valid will be preferred to one which makes it void or its 
performance meaningless. Vestry of Shoreditch v. Hughes^ 17 CB. 
(N.S.) 137, 16a, 144 Eng. Rep. 55, 65 (CB. 1864). An intcqzreta- 
tion of a contract whidi would lead to a forfeiture will not be fa- 
voted. Samuel Williston, Contracts (rev. ed. 1936), III, § 6zo. 
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dude a disclaimer clause in a tenure plan is in effect to say 
to the teachers in the institution; ‘‘We recognize the im- 
portance of tenure in maintaining and promoting proper 
principles of academic freedom and therefore u'c announce 
the following tenure rules. But these ‘rules' really aren't 
rules; they are merely an expression of present intention. 
We reserv'e the right, when the chips down, to do as 
we think best. We are unwilling to subject our inrcr|>reta- 
tion to review by an independent judiciary', the instru- 
mentality established by society to adjudicate disputes. If 
this is unacceptable to you, you may go elsewhere." -\11 the 
reasons advanced in Chapter 1 to justify tenure in institu- 
tions of higher learning, as w'ell as the discussion in the 
introductoiy' pars^raphs of this chapter on the advantages 
of legally enforceable tenure, argue against the paternalism 
which, in some kind or degree, lies behind disclaimer 
clauses. 

Fortunately, disclaimer clauses rarely have been included 
in formal tenure plans. Thetefore the consequences of the 
clauses, uncertainty and possible legal unenforccability, 
are not major problems in terms of the number of teachers 
affected. Unhappily, however, the same shortcomings may 
be found in other tenure programs which do not contain 
disclaimer clauses. 

There is, first, a small number of tenure plans which, 
although not containing express disclaimer clauses, include 
ambiguous terms or provisions which give rise to serious 
question whether enforceable legal relations have been cre- 
ated. The situation at Drexel Institute of Technology is 
illustrative. In 1934 the trustees provided for employment 
on “indefinite tenure." In a 1954 faculty meeting the presi- 
dent described a new plan for appointment to “indefiiute 
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tenure.*’ Article VI of the bylaw's adopted in 1947 (and 
contained in a document bearing a 1954 publication date) 
states that teachers “hold their offices during the plea.sure 
of the Board of Trustees.” Letters of appointment or pro- 
motion to positions of “indefinite tenure” also state that 
the recipient shall hold office “during the pleasure of the 
Board fof Trustees].”®* A similar condition appears to 
exist at Illinois 0 >llege. There tenure is recognized and let- 
ters of appointment to positions of tenure expressly stare 
that the appointment carries tenure.®^ But Article VII of 
Illinois (Jollegc bylaws, entitled “Rank and Term of Ap- 
pointment ... of Faculty,” provides: 

The initial appointment of Professors shall he for one 
year, .iftcr which term they may be gi\en permanent ap- 
pointments of indefinite tenn, it being understood that the 
term of appohitment may be terminated by either party to 

■'•Omiparc the statement adopted by the Rt)ard of Trustees of 
BuckncH I’nivcrsitj*. After providing for tenure, the statentent 
continues: “The Trustees, while recognizing the moral oblfgarions 
set forth in the preceding paragraphs, retain the full responsibilit)' 
imposed upon them by law and the Charter of the University to 
exercise their own judgment from time to time as occasion re- 
quires, through such agents as they choose, so far as the employ- 
ment of professional personnel to run the unisersity is concerned.” 

And sec Arriclc VI, 4, of the bylaws of W’llson College: if a p«>- 
fessor's apfiointnicnt is “renewed, the appointment sh.ill be for long 
tenn or \\ irhour limit of tenn .and shall be constnicd as establish- 
ing, in general, a reasonable expectation of pennancncy in full rime 
service to the college.” Miltikin University states, “Kxcept for 
grave moral delinquency or gross incompetence, a member of the 
faculty on indefinite tenure shall nut ba, dismissed without notice 
given at least five months prior to the end of the college Hscal 
j'car.” 

**Ic is a pleasure to inform you that the Board of Trustees at 
its meeting df [date] acted officially approving your appointment 
as Professor of [department! with tenure.” 
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tibe contract upon reasonable notice. . . . [emphasds sup- 
plied] 

The initial appointment of Associate Professors shall be 
for one year. They may thereafter be appointed for terms 
of three years, with permanent tenure possible after one three- 
year term, at the di^redon of the Preddent and the Faculty 
G>mmittee. . . . 

Teachers at these institurions who seclc judicial protec- 
tion of their alleged right to tenure might be successful. But 
they might also find that the “pleasure of the Board” au- 
thorized removal at will tir that termination upon “rc.i- 
sonahle notice" means that the jwwer to rcmo\ c is limited 
only by a requirement of giving notice rcasonal)ly in ad- 
vance of the date of removal. Unlike dlscLtimcr cLuiscs, 
w'hich reflect a deliberate attempt to withhold the sanction 
of the law, the defects of these plans msiy be the accitlental 
result of poor draftsmanship. 

Troublesome issues of uncertainty and legal uncnforcca- 
bility also inhere in “infounal” tenure plans. These arc 
programs for tenure which exist in praedee but which have 
not been formally expressed in the bylaws or other govern- 
ing document. In these insdtutitms if the academic freedom 
and tenure tradition is deep and strong and if the trustees, 
administrators, and faculty' are enlightened and courageous, 
the teacher’s tenure wdll, in all likelihood, be amply pro- 
tected. But here, as in the disclaimer clause situadon, dis- 
agreements may arise and the teacher may wish to invoke 
the aid of the courts. To do so successfully, he must show 
that he acquired tenure. Most courts probably would hold 

**feople ex rel. Kelsey v, Nev) York Post-Graduate Medical 
School and Hospital, 29 App. Div. 144, 51 N.Y.S. 410 (ist Dep’t. 
1898). (Conflict in bylaw proviaons simflar to Drexel conflict au- 
thorized removal at will.) 
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that he must prove that the institution’s tenure practices — 
even though not formally expressed in governing docu- 
ments — are a part of the contract between him and the 
institution. This task would be greatly facilitated if the 
plan were described in reliable documents which could be 
subpoenaed or otherwise made available to the court. These 
might include minutes of trustees’ meetings, data supplied 
by the institution to accrediting organizations, addresses by 
the president to meetings of the faculty, and other similar 
written or transcribed statements. 

Unavailability of documentary proof of the tenure plan 
would not necessarily defeat the teacher’s claim to legal 
protection, for responsible administrators or others might 
give oral testimony from which the existence of a provi- 
sion for tenure might be inferred. But if the existence and 
terms of the tenure plan must be proved by oral testimony, 
the way of the teacher will be hazardous. Conflicts in 
testimony may result; the details of the plan may not be 
proved with sufficient definiteness to permit judicial en- 
forcement; and the fact that the plan has not been reduced 
to writing may lead the judge or jury to conclude that the 
“plan” is not contractual but is merely a general e.xpression 
of institutional policy devoid of legal significance.** 

Informal plans might also be denied legal rect^nidon because 
of a failure to comply M'ith the Statute of Frauds, cf. Brookfield 
V. Drury College, 139 Mo. App. 339, IJ3 S.W. 86 (1909), or be- 
cause administrative uflicials lacked authority to adopt a tenure 
plan, cf. Sittler v. Board of Control, 333 .Mich. 681, 53 N.W.2d 
681 (1952): Trustees of State fformat^cbool v. Wigbtman, 93 
Colo. 226, 25 P.2d 193 ( 1933); Aubitm Academy v. Strong, i Hop- 
kins (N.Y.) 278 (1824). See also Tbomas v. Catawba College, 104 
S.E.2d 175 (N.C 1958). (Tenure plan authorized dismissal for ade- 
quate cause and provided for payment of at least a year’s salar)’ if 
dismissal did not involve moral turfutude; plaintiff was dismissed 
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A final item bming on legal enforceability of tenure 
deserves comment — not because of its intrinsic difficulty or 
significance but because it has been the subject of mis- 
understanding in lay and legal circles. Under the typical 
tenure plan^ the institution which has given a teacher in- 
definite or continuous tenure must continue the teacher’s 
appointment until his death, retirement, or dismissal for 
adequate cause or because of a bona fide financial exigency. 
The teacher, on the other hand, is not committed to re- 
main at the institution until death, retirement, or dismissal. 
He may resign at any time; his only obligation is to make 
his resignation effective at the end of the schwil year and 
to give reasonable notice in advance.^" ITiis onc-sidedness 
of the relationship has caused a few trustees and adminis- 
trators to express doubt that an institution could reasonably 
be expected to assume such an unfair, unilateral obligation 
and an occasional judge to assert that the arrangement licks 
‘‘mutuality” and therefore is legally unenforceable.^' 

and was paid his salary for a year thereafter; the court held that 
plaintiiTs acceptance of the salari’ constituted an “election of rem- 
edies*’ which barred him from maintaining this action for \\ rongful 
discharge.) 

Tenure plans do not usually require faculw members to give 
advance notice of intention to resign. The plan of Temple Uni- 
versity is a significant exception: “Ibe members of the faculty 
agree that, in fairness to the University, they will not resign or in 
any other manner terminate their services until they have first 
given to the University the fullest possible notice in order to spare 
the University embarrassment, and to give it an opportunity to 
appoint proper substitutes.” See Sylvan Crest Sand & Gravel Co, 
V. United States^ 150 F.zd 642 (CA. 2, 1945) (requirement to give 
notice found by “implicatioil’*). And see the “Statement Concern- 
ing Reagnations, 1929." AAVP Bulletin 42: 46 (1956). 

E.g., Morris, J., dissentuig in State ex rel. Keeney v. Ayers, 
108 Mont. 547, 92 P.2d 306 ( 1939). 
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Viewed abstractly, the relationship is one-sided. But 
there is no principle of law or morals that mutual promises 
must be coextensive. Numerous decisions may be found in 
the law reports upholding agreements which bind one party 
but permit the other to terminate the arrangement at his 
option.^^ A typical instance of such an agreement is the 
ca.se of an employee who, having been injured because of 
the alleged negligence of his employer, promises not to sue 
the employer in return for the employer’s promise to prt»- 
vide lifetime employment; the employee, like the teacher 
with tenure, docs not promise that he will remain in the 
employer’s service for life. The courts regularly hold that 
notwithstanding the employee’s pt)wer to terminate the 
arrangement at any time, the employer is required to pro- 
vide lifetime employment.*® In legal terms, the emplt»yee’s 
forbearance to sue is coasideration for the employer's prom- 
ise to provide lifetime employment. Similarly in the case 
of a teacher’s tenure contntet, the teacher's scrx'icc at the 
in.stirution, or his action in leaving another school and com- 
ing to the institution as a tenure ap}H)intcc, or, perhaps, 
his express or implied agreement to give reasonable notice 
l)cfore resigning, presides the consideration needed to make 
the institution’s tenure promise enforceable.^* 

^‘‘(Jorbin, Contracts (19S0), I, SS 161-164; Willisron, Contracts 
(rev. cd., 1936), I, S 141; and see Ragtte v. Nm York Eivning Jour- 
nal Ptthlishmg Co., 149 N.Y. Supp. 6A8, 1A4 App. Div. ii6 (id 
Dep't 191 4L 

< 9 F..g., F. S. Royster Guano Co. v. Hall, 68 F.id 535 (CA. 4, 
1934); and sec A.L.R. Annul. 135; 646 (4941). 

<< Sec State ex rel. Anderson v. Brand, 303 U.S. 9s ( 1938); Kostan- 
zer V. State ex rel. Ramsey, 105 Ind. 536, 187 N.F- 337 (1933): 
State ex rel. Keeney v. Ayers, 108 Munc. 547, 91 P.id 306 (1939); 
Stevens v. G. L. Rugo & Sons, Inc., 109 F.id 135. 139 n.i (CA. 
I, 1953); Luchacher v. Kerson. 158 Pa. Super. 437, 45 A.id 145 
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The only question of consequence is whether the prom- 
ise of tenure is in fact part of the bargain between the 
teacher and the institution. The fact diat tenure is an im- 
portant buttress of the principle of academic freedom, to 
which all colleges and universities express adherence, and 
that, as Justice (then Judge) Rutledge pointed out in the 
Cobb case, “teachers in seeking acadeiRic connectioas at 
the collegiate level lay increasingly greater emphasis on 
provisions for tenure” ” are adequate reasons f»>r the con- 
clusion that in the absence of a disclaimer clause the provi- 
sions of formal tenure plans arc part of the bargain between 
the teacher and the college or university in which he serx es. 

CRITERIA FOR TERMINATION OF TENURi: 

The heart of any tenure plan is the limitation it imposes 
on the authority the institution otherwise would posse<^ to 
terminate a teacher’s services. Thus a fundamental issue is 
the meaning to be given to the criteria for termination set 
forth in the particular phht "WTiat is meant by “adci|uare 
cause,” “just cause,” “misconduct,” “incompetence,” and 
the other more explicit criteria of the various programs 
summarized in Chapter II? 

Judicial precedent docs not yield precise answers to 
these questions. The scarcity of authoritative decisions is 
due in large part to the fact that “only isolated cases in- 
volving teachers in institutions of higher learning have 
reached the courts.”*® Equally important is the circum- 


(1946), aff’d, 355 Pa. 79, 48 A.zd 857 (190); Lntell v. Evening 
Star Newspaper Co., tto F.zd 36 (C.A.D.C, 1941); A.L.R. Annoc. 
13s; 646 (1941). 

See note 29 above. 

^Emerson and Haber (note 9 above), p. 889. 
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Stance that when such cases have been presented, they have 
usually been decided on grounds other than interpretation 
of termination criteria. Most of the cases decided after the 
Gvil War and before W'tirld War 1 , for example, upheld 
the principle that “trustees and regents, unless the statutes 
provided to the contrary, were empowered to dismiss pro- 
fessors at will.” There is, however, a cluster of court 
cases interpreting termination criteria in tenure plans of 
American colleges and universities which it may be helpful 
to consider.^** 

An early and historic decision inv(dvcd Dr. James Mur- 
ilock, j>rofcssor of ecclesiastical history in the Theological 
Institution <if Phillips Academy.**' I'he constitution of the 
rheological Institution authori/cd removal “for gross neg- 
lect of diit\% scandalous immorality, mental incapacity, or 
any other Just and sufficient cause.” 

I’hc charges brought against Dr. Murdock in 1827 were 
(i) that there were in his mind “Jealousies of the other 
members of the faculty . . . and a want of confidence in 
his colleagues . . . tending to the material injuiy*, if not 

Hofsradter and Met/gcr (note i} above), p. 465; and see Note, 
“Acadenue Freedom and the Yak L.J. 46: 670, 67 ^ («937): 

“j.Mlost courts have denied rcco\cr\’ of damages for breach of 
contract even where dismissal was unjustilied. . . 

Additional enlightcnntent concerning judicial interpretation of 
termination criteria may be found in the rather large number of 
cases construing temiination clauses in statutory tenure plans for 
public primar\% secondary, and Junittr college teachers. Sec, e.g., 
Folwards (note 2 almve), pp. 481 ff.; Robert R. Hamilton and F. 
Fdtnund Reutter, Jr., Legal Aspects of. School Board Operation 
(i9S8), 67-70. 

** Janies Murdock^ Appellant from a Decree of the Visitors of the 
Tbeologicid Institution in Phillips Academy, 14 Mass. (7 Pkk.) 303 
(1828), Murdock V. PtnUips Academy, 29 Mass, (la Pick.) 344 
(1831). 
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the prostration, of the government of the institution**; 
(2) that there was a ‘Vide and settled difference of views 
between Dn Murdock and the trustees in regard to the 
arrangement in relation to his department*'; (3) that he 
had criticized his colleagues before students, had criticized 
one college to another, “with the design of prejudicing 
that one against the other’*; and had “dLscV)sed the proceed- 
ings and differences of the faculty in their official meetings, 
in such communications impugning the opinions and acts 
of his colleagues"; and (4) that he had failed to deliver lec- 
tures as required by the trustees' regulations and had failed 
to criticize student compositions, also as required by the 
regulations.*® 

The Massachusetts court held that the fourth charge 
stated facts and circumstances which constituted gross neg- 
lect of duty and justified MurdtKrk's dismissal. But, said 
the court, the first three charges would not justify dismi.ss.d, 
for they “arc of so indistinct a character, that they hardly 
wear the appearance of offences, being the effect, if true, 
rather of constitutional infinnities of temper and disposi- 
tion, than of pcr\'crsit)' of mind or criminal intention.” 
Chief Justice Parker’s discussion of these charges is note- 
worthy in two resjxrcts. It emphasizes that differences in 
opinion between teacher and colleagues or between teacher 
and trustees “unaccompanied by . . . actual existing mis- 
diief* do not warrant dismissal, and it |K)ints out that 
“advice and admonition” or csen “severe admonition” 
would be “preferable to the exercise of that final act of 
power which separates the accused from his associates and 
deprives him of his living.” “ 

Mass. (7 Pick.) 308-309. 24 Mass. (7 Pick.) 330. 

**24 Mass. (7 Pick.) 330, 331. 
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Nearly a hundred years later the opinion of the Supreme 
Court of Missouri in Darrov) v. Brigf^s “ reflected a wholly 
different approach. Under its original charter a majority 
of the Board of Trustees of Drury College was required 
to profess the faith and creed of the Congregational 
Church; later, apparently in order to secure Carnegie re- 
tirement t>cncfits, the charter was amended to prohibit sec- 
tarian tests. Professor Fritz Darrow was employed as 
professor of Biblical Greek in Septemlxir, 1907. Darrow 
was a member of the Universal Brotherhood and Theo- 
sophical Society and in December, 190V1 donated a lKM)k, 
Key to Theosophy^ to the local city libraiy. At this junc- 
ture a IocmI Methodist minister took up the cudgels against 
this “atheist,” “scatter-brained" professor, who “has either 
an ill-baianced intellect, or else is evilly disposed." Dar- 
row' replied in an article in a local newspaper. The battle 
raged in pulpit and press until the summer of 1910, when 
the trustees voted that Darrow’s term of office should ter- 
minate on September 1, 1910. 

The Supreme Court of .Missouri upheld the termina- 
tion, saying in part, 

arc unable to conceive of the avowal by a odlege 
teacher of devotion to a cult such as I'heosophy and a taking 
up in a newspaper controversy of the cudgels in defense 
thereof, being anything but hurtful to any college. . . . We 
do not think there is any doubt that the s'oluntary acts of 
plaintiff, as he himself pleads them, of themselves furnished 
ample cmusc for his dismissal, and rh|t Drur\' Odlcge violated 

Mo. 144, 169 S.\V. 118 (1914) (action for breach of con- 
tract; according to Harrow's petition, the bylawa authorized rc- 
nioral “when in the judgment of ... [the] board the interest of 
the college shall require it"). 

}6i Mo. at >59, 261, 162, 169 S.W. at 120, 121. 
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no contract when it dismissed him. It is beside the question 
that he may have been dragged, or nagged, as counsel charge, 
into his unfortunate attitude by the officious intermeddling of 
a pragmatic zealot.” 

Other decisions sanctioning discharge have been made; 
by the Illinois Appellate G)urT, which held that Dc Paul 
University, a Catholic institution, could tennin.itc the ap- 
pointment of an apo.statc priest who had concealed his 
apostasy when he w.as employed to teach German in the 
University; by the Supreme Court of Errors of 0»nnecti- 
cut in the case of the academic dean of Larson College, \\ ho 
wrote critical — said by the court to be “def.»matory” — 
letters concerning the college president to parents of stu- 
dents in the college; and by the L'nited Stares District 
Court for the Western District of Missouri in the case of a 
teacher at the University of Kansas C>ity who refused to 
answer questions put to him by University officials con- 
cerning membership in tho- Communist Party.'*'’ 

Occasionally resort to the courts has been successful. 
The most notable victory was won by University of Ne- 

”261 .Mo. 273-274, 169 S.VV. 124. 

’^Fuller V. De Paul University, 193 111 . .App. 261, 12 N.l’.2d 213 
(1938). Ill- L 32: 9K6 (1938) (action for breach of contnwt, 
hdd, intentional conceabnent justified discharge). 

Breen v. Larson College, 137 Ck>nn. 152, 73 A.2d 39 (1930) 
(action for breach of contract; held, breach of iniplied “duty of 
good faith and loyalty” justified discharge ). 

Davis V. University of Kansas City, 129 F. Supp. 716 (\V.D. 
Mo., 1955) (tenure plan provided that services of teachers with 
tenure could be terminated “only for adequate cause, except in the 
case of retirement for age or because of financial exigencies”; held 
by Judge, now Justice, Whittaker, refusal to answer constitutes 
adequate cause fur dismissal). See also “The University of Kansas 
City” AAUP Bulletin 43; 177-195 ( 1957). 
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vada Professor Frank Richardson in 1954." Dr. Richard- 
son, “a mild-mannered and amiable ornithologist,’* ^ who 
had l>een at Nevada fur eleven years, held an appointment 
^\'ith tenure, and was head of the department of biology, 
president of the Nevada chapter of the American Associa- 
tion of University Professors, and chairman of the faculty 
committee on scholastic standing. He opposed the relaxa- 
tion in admission policies which the new president. Dr. 
Atin.ird ^\^ Stout, apparently favored. Dr. Richardson dis- 
tributed about thirty copies of an article, Aimlessness in 
F.ducation,” written by Arthur F.. Bestor, professor of his- 
tory at the University of Illinois, and published in die 
Si'imtific Montbly.*^^ The article was critical of “profes- 
sional educators”; President Stout w as a dcK:tr>r of educa- 
tion. Dr. Richardson also stated at a meeting of the local 
chapter of the American Association of Universit)' Pro- 
fessors on Februar)’ 18. 195?, “I am surprised to sec so 
many here in view of the unfair and unwarranted criticism 
t>f the .A..\.U.P. made by the president this afternoon.” 
At an earlier meeting in the president’s office Dr. Stout had 
infonned Dr. Richardson that lie was “hired to teach biol- 
ogy and not to be a buttinsky all over the campus.” ® 

1 'he controversy continued until, on .March 31, 1953. 
President Stout m rote Dr. Richardson that he should ap- 

<*• .State ex rel. Richardson v. Board of Regents, 70 Nev. 144, z6i 
P.id 315 (i9t3), 70 Nev. 347. 269 F.2<1 26s (i9S4^> See also “Aca- 
demic Freedom and Tenure: The Universiy of Nevada,” AAUP 
Bulletin 42: tjo (1956); “The University of Nevada: An Ap- 
praisal,” Nevada Legislative Counsel Bureau, Bulletin 28. 27''3i 
(' 957 )- 

Kirk (note 6 above), p. 60. 

** Scientific Monthly 73: 109-116 (.Aug., 1952). 

70 Nev. 356, 269 P.2d 270. 

** Kirk (note 6 above), p. 65. 
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pear for a hearing before the Board of Regents on April lo 
to show cause why he should be continued as a member of 
the faculty beyond June 30, 1953. The letter enumerated 
‘^disturbing acmitics" in u hich it was alleged Dr. Richard- 
son had participated. 'Fhese activities were “the attempt to 
develop friction between departments on the campus [ and | 

. . . bctM'ecn the University and puUic schools of the 
state”; “the spreading of false information to infer the 
abolishment of man\ faculty committees . . . land) to 
infer the lowering of academic standards at the Uni\cr- 
sity . . . [and] to infer the maltreatment of faculty mem- 
bers by the administration”; and “the alarming of faculty, 
townspeople, and legislators without first presenting the 
matter to the administration or to the Kaculty W'elfare 
Gunmittce." ** 

Omnsel for Dr. Richardson s<»ught and, with the aid of 
the Supreme 0 )urt of Nevada, secured a bill of particulars. 
The hearing before the Board of Regents was held May 
25-27. Russell Kirk descrilfcs the attitude of the Regents 
as follows; “One of the Regents subsequently remarked 
that though it was a pity to Kwe Dr. Richardson, it would 
have been worse to have lost Dr. Stout; another, an aspirant 
after the gubernatorial chair of Nevada, was hotly opposed 
to any compromise.” After the hearing, the board made 
the following finding: “The Board detennines that Dr. 
Frank Richardson ha.s demonstrated insubordination, that 
he has not been cooperative and that his conduct has not 

Kirk (note 6 above), pu 66 . The tenure rule provided, “A staff 
member under tenure shall be removed only for cause and after a 
hearing before the Board of Regents.” 70 Ncv. 144, 146, 261 P.id 
516. 

•’Kiric (m»te 6 above), p. 68. 
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been in accord with the welfare of the University.” •• On 
the basis of this finding the board entered an order remov- 
ing Dr. Richardson as a member of the faculty. 

The Supreme Court of Nevada vacated the board’s order. 
After dismissing some of the matters as “trivial,” the court 
stated that the propriety of the dismissal hinged on the 
charges in the bill of parttciibrs that Dr. Richardson ( i ) 
had asserted that the president had made an unfair attack 
on the American Association of University Professors and 
( 2 ) had distributed the Bestor article. In answer to the con- 
tention that Dr. Richardson had made “false accusations 
against the president," the court held that Dr. Richardson’s 
stareincnr before the local chapter of the Association was 
clearly a statement of opinion which he was entitled to ex- 
press and which could not have misled his hearers. The 
court concluded its discussion of this phase of the case in 
language strongly reminiscent of that used by Chief Justice 
Parker in the Murdock opinion over a centurj' before: 

Rut assuming for the sake of argument that there was some 
degree of impropriety’ or lack of taste in Dr. Richardson’s 
remarks in opening the A.A.U.P. meeting, we have no 
hesitancy in concluding, in view of Dr. Richardson’s history 
and record at the University, that it did not of and in itself 
constitute cause for removal.*’ 

I'hc court then turned to the argument that distribution 
of the Bestor article was an attack on the president and the 
department of education and thtfrcforc constituted “in- 
subordination,” w’hich the court defined as conduct which 
“imparts a willful disregard of express or implied direction, 

“*70 Nev. 35S, 269 H.*d 269. 70 Ncv. 358, *69 P.ad j"i. 
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or such a defiant attitude as to be equivalent thereto.” ** 
After a most detailed examination of the evidence, the 
court found that distribution of the Bestor article was not 
an attack on the president or the education department but 
was, instead, a permissible expression of news on a subject 
in which the members of the faculty had a legitimate in- 
terest. The court concluded, ‘*[T]he ^cord presents no 
substantial supj'iort of either the finding of insubordination 
or the finding of lack of cooperation and presents no cause 
for removal.” It therefore vacated the order of removal.®" 

Whatever significance this small group of cases may have 
is not primarily the enlightenment they provide concerning 
the precise meaning of criteria for terminating tenure. The 
number of factual situations is much too limited to pennit 
fruitful generalisations, and it may be doubted that some 
of the decisions will prove to be persuasive precedents.’® 
More important than their narrow holdings is the proposi- 

70 Nev. 367, *69 P.2d 176. • 

••See also Colorado School of Mines v. Neighbors, 119 Colo. 
399, 203 P.2d 904 (1949). (Neighbors, assistant coach from 1937 
to 1945, a{^inted director of physical education for the 1945- 
1946 school year. To supplement his princely salary of $2,750 per 
annum. Neighbors managed the "cocktail lounge in the LaRay 
Hotel.” In Februaiy, 1946, the School discharged Neighbors be- 
cause he refused to terminate his hotel employment. In a suit by 
Neighbors for the salary he would have earned during the remain- 
der of the 1945-1946 school year, the court stated that “moral jus- 
tification did . . . attend the action of the trustees,” but held that 
the trustees were not legally justified in refusing to pay him his 
salary. However, because Neighbors earned from other sources an 
amount in excess of that which he would have earned had he not 
been discharged, he was awarded only nominal damages.) 

’•The Drury College case, particularly, is questionable; and one 
may doubt, alM, whether the Neighbors case has seminal signifi- 
cance. 
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tion, emphasized by both Chief Justice Parker in the Mvr~ 
dock case and by Justice Badt in the Richardson case, that 
differences of opinion between teacher and administrators 
do not justify termination of a tenure appointment. Also 
significant arc Chief Justice Parker’s recognition of the 
gravity of the dismissal sanction — ^in his terms, “the final 
act of jwwer which separates the accused from his asso- 
ciates and deprives him of his living” — and his r>bscr\ation 
that the lesser sanctions of “admonition” or “severe ad- 
monition” often u'ould be sufficient.^* Most important is 
the proposition implicit in both opinions that judgment 
concerning a teacher having tenure should be based not on 
an isolated acT of alleged misconduct but on the individual's 
entire record as a teacher and scholar.** 

The meaningful issue of judicial interpretation of termi- 
nation criteria thus is not so nuich one of judicial precedent 
as (»f approach and attitude. The judge who understands 
the importance of academic freedom in American higher 
education, who perceives the relationship of tenure to the 
maintenance and protection of that freedom, and who, like 

"‘This assunti's, of course, that the teacher’s conduct uarrants 
iiupnsirioii of any sanction. 

’^^For further di&cuvsion of this principle, see ‘‘Report of the 
(>>mniittcc on Academic Freedom and I'enure, .Association of 
American Law Schools,” ProceeJhiRS Au 4 .LS, 115, 118; Spe- 
cial Gmimittee of the American Association of University’ Profes- 
sors, ‘‘Academic Freedom and Tenure iii the Quest for National 
Security,” AAUP Bulktin 42: 49, 57 “A Statement of the 

(kimniittcc on Academic Freedom and Tenure Supplementary to 
the 195:6 Report, ‘Academic Freedom and 1 enure in the Quest for 
National Security,’" AAUP Bullain 44: 5-10 (1958); Zechariah 
Qiafec, Jr., The Blessings of Liberty (1956}, 330-331; Harold Tay- 
lor, “llie Dismissal of Fifth Amendment Professors,” The Annals 
300: 79 (1955); Clark Byse, “Teachers and the Fifth .\mcndment,” 
17 . of Pa. L. Ret*. loi: 871, 883 (1954). 
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Qiief Justice Parker, recognizes the drastic character of the 
dismissal sanction can be expected to give termination cri- 
teria a much more limited interpretation than the judge 
who views academic freedom as a frill and a luxury. Per- 
haps the most useful brief statement of the approach which 
should govern interpretation of termination criteria is that 
of the distinguished student of America^ freedoms, the late 
Professor Zechariah Chafee, Jr., of Harv'ard University: 

[W]hen it comes to cutting short a scholar's career in a 
university which promised him life-long sccurit)' . . . (the) 
proceeding resembles a criminal trial and should be similarly 
conducted for the purpose of detennining the truth of specific 
charges against him. Ihese charges should usually be based 
upon his personal misconduct in the performance of his 
duties. External affairs should normally be considered ir- 
relevant unless they involve convictions of serious criiiiA or 
perhaps grave moral delinquencies which unfit him for con- 
tact with young men and women. The fact that he holds 
unpopular opinions on political matters or a.ssociates with 
outsiders who hold such opinions is a very dangerous basis 
for dismissal, because it opens the way to purges whose scope 
can be fixed to meet the passions of the moment and by the 
selfish interests of influential groups outside the institution. 
Here, as alway.s, the issue ought to be whether this man is 
derelict in his duty as a teacher. . . . Diwussal of profcs.sors 
for new kinds of political and economic heresy is open to 
the same objections as the discharge of persons a century ago 
for unorthodox religious opinions and the attempted ouster 
of £. Benjamin Andrews from the presidency of my own col- 
1 ^, Brown, because he was a free-trader and supported 
Bryan in 1896.^ 

^’Foreword to Alan Barth, The Loyalty of Free Men (1951), 
xxvi-xxvii. 
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The court which agrees with die Qiafee thesis and which 
therefore believes that causes for discharge diould be rig- 
idly limited will be faced with the very important and 
practical question of what is the proper scope of review of 
the institution’s decision to discharge. May the court make 
its own independent detenninadon of whether or not the 
teacher’s acdons were grounds for dismissal within the 
meaning of the terminadon enteria of the tenure plan in 
question? Or is the court bound by the institution's deter- 
minadon that the teacher's acdons satisfied the termination 
criteria of the plan? Are answers to these quesdons affected 
by the fact that the panicular plan states that the decision 
of the governing board shall be final or otherwise purports 
to reserve conclusive authority to the board? 

Ir is reasonably certain — at least in the absence of a char- 
ter provision authorizing discharge at will or of a dis- 
claimer clause in the plan — that the dismissed teacher is not 
foreclosed from judicial redress solely because the govern- 
ing board has determined that the plan's terminadon cii- 
tcria were satisfied. To uphold a contendon that the gov- 
erning liiiard's decision was binding on the court would l>e 
to say that the tenure plan's limitadon on the insdtudon's 
dismissal power expressed only an ideal or a moral com- 
mitment of no legal significance. In the absence of a dis- 
claimer clause or a charter provision authorizing discharge 
at will, it would be unreasonable to interpret the plan as 
vesting conclusive authority' in the governing board.^* 

I'his is the conclusion that has been reached in cases in- 
volving tenure plans of “public” insdtudons, in which 
tenure rights often depend more upon sublegisladon by the 
governing board than upon the contract between die 

See also note » above. 
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teacher and the institution. Thus in die Richardson case dis- 
cussed above, the rule of the Board of Regents provided, 
**A staff member under tenure shall lie removed only for 
cause after a hearing before the Board of Regents.” I'hc 
Board of Regents argued that the tenure rule was not bind- 
ing on it. The Supreme Court of Nevada rejected the con- 
tention, holding that the rule had “the force and effect of 
statute.” The board also argued that it was for the board 
to determine what constituted “cause” within the meaning 
of the tenure rule. The court again held against the board, 
stating, “The authorities arc overwhelming to the effect 
that the findings of the investigating board will be reviewed 
by the courts to determine whetlier cause for removal has 
been shoum bv the evidence.” 

Although contractual tenure in “private” institutions may 
for some purposes be distinguished from tenure based on 
an administrative rule having the “force and effect of stat- 
ute,” the Richardson case is persuasive precedent. There 
the court first decided thaf the tenure rule had legal sig- 
nificance and then held that the board’s determination did 
not preclude judicial review. The same process of reasoning 
can be applied to contract tenure. First, do the tenure rules 
have legal significance, i.c., are they part of the contract 
betu'cen the institution and the teacher? As dcve]o|icd in 
the preceding section of this chapter, in the absence of a 
disclaimer clause or a charter provision authorising dis- 
charge at will, the fair inference is that the rules do become 
part of the contractual relationship.*^ Second, if the court 
decides that the rules do have legal significance as part of 
the contract between teacher and iastitution, it cannot rca- 

’*70 Ncv. 150, 261 P.id 518. 70 Ncv. J52, i6«y P.id 168. 

’’ Page 84 above. 
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sonably be inferred that the teacher has agreed to accept 
the governing board’s determination as conclusive, because 
the essence of contractual relations is the existence of a 
duty for the breach of which judicial redress is available. It 
is thus apparent that once it is decided that the teacher had 
acquired a contractual right to tenure, the courts are not 
foreclosed from reviewing the governing l>oard’s deter- 
mination that grounds for dismissal existed. 

The scope or extent of judicial review remains to be 
stated. Once again it may be helpful to begin with the case 
of a teacher with tenure who is dismissed by a “public” uni- 
versity. Wlicn that teacher seeks judicial redress his suit 
will l)c based less Ujxm a theory of breach of contract than 
upon the proposition that the governing board's dismissal 
action mms not authorized by the board’s tenure rules, 
w hich have “the force and effect of statute.” In legal terms 
the argument will he that the hoard’s act was ultra vires or 
“without or in excess of the hoard’s jurisdiction.” In such 
a case the court will first determine whether the evidence 
adduced at the hearing w as sufficient to support the board’s 
findings of fact concerning the acts allegedly committed 
by the teacher; the court will then decide whether “as a 
matter of law’” the teacher’s acts are cause for dismissal 
within the meaning of the tennination criteria of the in- 
stitution’s tenure rules. 

It is true that in the Richardson case, the court expressly 
acknowledged “full recognition of the right of the regents 
to weigh the evidence, to resolve conflicts in such evidence, 
to pass upon the credibility of the witnesses, to commit 
procedural errors nor going to the jurisdiction, and to be 

.State ex rcl. Richardson v. Board of Regents, 70 Nev. 144, x6i 
P.id 515 (i 953)* 70 Ncv. J47, 269 P.xd 265 (i954)- 
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the finders of facts relevant to the issues.*’ Similar lan- 
guage is not lacldi^ in the Murdock case.*" But this dis- 
avowal of an independent review should not be taken lit- 
erally. In both cases the court subjected the charges and 
the evidence to detailed and critical analysis, and in both 
cases — but particularly in Richardson^xi is clear that the 
court's review was substantially independent. 

A similarly independent judicial judgment should be ex- 
ercised when the propriety of a discharge is presented in an 
action for breach of tenure-contract against a “priv.ire” 
college or university. Although under generally accepted 
principles of contract litigation, it might be argued that the 
“burden of prot)r’ that the discharge was justified must 
be borne by the institution,*“ reconciliation of the cotnpet- 
ing interests of the institution and the teacher should not 
turn on so fine a point. Instead the court should dccid«f in a 
sul>stanrially independent fashion whether the evidence 
presented at the hearing justifies discharge within the mean- 
ing of the termination criteria of the plan in question.*'® Of 
course, if no hearing has been conducted by the institution, 
die usual rules of burden of pleading and proof should 
apply. 

Vesting in the courts rather than in governing hoards rhe 
ultimate power of determining the meaning of the termina- 

70 Nev. 367-368, 269 P.id 276. 

**24 Mass. (7 Pick.) 331-332. 

See, e.g., Scher v. School District, 79 N.D. 818, 830, 59 N.W.sd 
805, 811 (1953); Charles B. Labatt, Master and Servant (id cd., 
1913), 1 * 354; A.L.R. Annot. 49: 472, 488 (1927). 

^ This is the approach of the courts in review’ing somewhat anal- 
ogous decisions of union disciplinary gnaipts. Oyde W. Summers, 
“Legal Limitations on Union Discipline, “ Harv. L. Rev, 64: 1049, 
1084-1086 (1951). 
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tion criteria obviously decreases the authority of governing 
boards in the administration of educational institutions. 
This diminution of power of governing boards is necessary 
if tenure is to be accorded a full measure of legal si^ni6- 
cance. Otherwise, the extent and nature of tenure might 
depend in considerable part up<m the fortuitous factor of 
the views of the person or persons who happened to be in 
control of the institution. Not many trustees can be ex- 
pected to take a completely independent and objective posi- 
tion if dismissal proceedings arc iastituted by the president, 
for it must be remembered that the president was appointed 
by the trustees and in a very real sense is their representa- 
tive. If the president, perhaps after consultation with the 
chainnan or executive committee of the governing board," 
alleges that the acts committed by the teacher disqualify 
him from continuing as a member of the faculty', it would 
not be surprising if most trustees were to conclude that die 
president correctly interpreted the termination criteria." 
If in turn the res ie wing court must defer to the gos'cming 
board’s interpretation of termination criteria, the tenure 
principle could be seriously undermined by a parochial or 
prejudiced president. This is not to suggest that presidents 
and trustees are evil folk or that judges are paragons of wis- 

ITie audic»rs' c.vpcriences with tenure cases over the years sup- 
port the conclusion that presidents often consult trustee represen- 
tarives before instiniting dismissal pnKeedtngs. Sometimes this is 
cxpliciriy required by the tenure pian. Sec, c.g., “The New Con- 
stitution'’ of Augustana College, Art. IV, Sec. a: “If the President 
shall deem the charges sufficiently serious, he shall bring the chaiges 
to the Chairman of the Board.” 

*** See, e.g., Russell Kirk’s statement of a Regent’s remark quoted 
in the text, note 65, that “though it was a pity to lose [the accused 
professor] Dr. Richardson, it would have been worse to have lost 
[the President] Dr. Stout.” 
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dosa. It is simply to empha^ that substantially independ- 
ent judicial review provides an important safeguard against 
institutional infringement of tenure. 

The need for substantially independent judicial review 
will be diminished in proportion to the extent to which the 
tenure plan vests final decisional power in termination cases 
in members of the faculty having tenore and provides for 
full procedural safeguards. For faculty members having the 
independent status which tenure assures can bring to bear 
an objective, expert judgment concerning the teacher’s fit- 
ness to continue as a member of the family of scholars. A 
determination so made, whether for or against the teacher, 
should be accorded a full measure of deference by the 
courts. 

Another facet of the scope of judicial review of a govern- 
ing board's determination is found in the provisions of ^mc 
tenure plans which make the decision of the governing 

board “final" or otherwi^ conclusive.**® These provisions 

* 

*’&ec, e.g^ Allegheny College, By-laws, Art. VII, §8, “TTie 
Board of Trustees ^all determine the adequacy of the alleged cause 
and its action thereon shall be final"; Bucknell University, Trustees' 
Statement of Tenure Principles, <1 rt, “removal for cause of which 
the trustees or their duly authorized committee shall be the sole 
judge"; Augustana College, “The New Constitution," Art. I\’, § z, 
“a two-diird (Z/'i) vote of the members of die Board shall be the 
final decision”; Alillikin University, Tenure Plans 1* “The Board 
of .Managers and die Preadent shall be the judge of conduct and 
effectiveness”; a Pennsylvania university whose answxr requested 
anonymity, “The deciann of die University in the matter of ade- 
quate cause or tenure is final”; University of Pennsylvania, Statutes 
Art. IX, § }, “The decision of the executive Board shall be final", 
Temfde University, Statement of Tenure Policy, “Upon the re- 
ed^ of [die faculty ccmiinittee’s] report die President or Board of 
Trustees shall then issue such order as seems fair and just. This 
order shall be final and conclusive.” 
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are somewhat similar to the disclaimer clauses discussed 
above. Read literally, the disclaimer clause says the tenure 
commitment is morally, not contractually, binding; there- 
fore in event of an improper discharge, there can be no 
legal redress. Read literally, the finality provision says the 
governing board’s decision is the end of the matter — ^which 
means, one would suppose, that there can be no redress in 
event of an improper discharge. Both clauses reflect a dis- 
trust or dislike of legal enforcement by a disinterested 
judiciary, and both seek to retain ultimate power in the 
hands of the governing board. 

Despite their apparent identity of purpose, the two 
ebuses probably would be treated differently by the courts. 
A likely holding under a disclaimer clause would be that no 
contractual relations existed.’'* Interpretation of a finality 
clause would bring into play tw'o related principles of the 
common law: first, that no man shall be the judge in his 
ou'n case and, second, that agreements to oust the courts 
of jurisdiction vested in them xvill not be enforced.** Both 

••“Page 85 above. 

G>niniittec on .Minuwers* Pouers, Report, Cnid. No. 4060, at 
76 (i9uh “ITiv first and most fundamental principle of natural 
justice IS that a man may not be a judge in his own cause." Cf. Dr. 
Bonham's Case, 8 Co. iijb, ii8a, 77 Eng. Re}>. 646, 65* (i6iu); 
Railn'jy Passenger ^ Freight Conductors Ass'n. v. Robinson, 147 
111 . ijK, it9-irto, tt N.F. 168, 176 (iSgt). 

Employee's Benefit Association v. Johns, jo .\riz, 609, 619, 
6jo, 149 Pac. 7^4, 767 (1926): “Wc arc of the opbion that any by- 
law of an insurance association which provides diat in cases of dis- 
pute . . . the final and unappcabblc decisions . . . shall be vested 
in the association or its offers or business representatives exclu- 
sively, is void as against public {lolicy for two reasons: In the first 
place, because it attempts to oust the courts of the jurisdictitHi 
vested in them by the laws of the land to determine controver- 
sies . . . ; and second, and even more important, because it also 
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doctrines reflect the ideal of disinterested judgment, which 
has deep roots in Anglo-Saxon jurisprudence, and they are 
sufficient to refute the argument that a finality clause pre- 
cludes the court from my review of the governing board’s 
decision.” 

The more difficult question remains: To what extent, if 
any, does a finality clause limit the scope of judicial review 
of a governing board’s dismissal decision? One possible an- 
s>\’er is that, since the clause constitutes an attempt to oust 
the courts of their jurisdiction, it is void, and the rest of the 
contract will be enforced as though the void provision 
never existed.” A second interpretation would be that the 
governing board’s findings of fact are “Hnal’’ if supjiurtcd 
by evidence, the legal question of whether the facts con- 
stituted cause within the meaning of the plan being left to 

provides in advance that the arbitration or deterntinatiun shall be 
left to one of the interested parties to the contract.” See also Note, 
“Exhaustion of Remedies irt'JPrivate Voluntary Associations,” I'jU’ 
L.J. 65: 369, 371 n.13 (1956); A.L.R. Annot. 51: 1420 (1927). For 
critical comment on the doctrine of “ousting the courts of iuris- 
diction,” see the opinion of Judge Frank in Kuhikuudis Sbtpphni 
Co., S 'A, V. Amtorg Trading Corp., 126 F.td 978 (C..A.2, 1942). 

See remarks of Romer, L. J., in Lee v. Sbovnnen's Guild ( 1952 ) 
2 O.B. 329, 353-354, 30 Can. B. Rev. 617, 68 1 ^ 0 . Rev. 438; Edwardi 
V. Capital Airlines, 176 F.zd 755 (CA.D.C.) cert, denied 338 U.S. 
885 (1949); Long V. Chronicle Publishing Co., 68 Cal. App. 171, 
228 Far. 873 (1924); Patton v. Babson Statistical Organization, Inc., 
259 Mass. 424, 156 N.E. 534 (1927); Groves v. Carolene Products 
Co., 324 IlL App. 102, 57 N.E.2d 507 (is>44)< 23 € 3 lL-Kcnt L Rev. 
250, 8 U. Det. L.J. 163 (1945). Cf. Demiis Uoyd, The Discipli- 
nary Powers of Prufcsaonal Bodies,” Modem L. Rev. 13: a8t, 302- 
303 (1950) 

***C(mso]t material cited in note 88 above; see also cases cited 
in note 89 above. 
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rhe court for its substantially independent determinadon.** 
A third approach would equate a finality clause to a provi- 
sion that the governing board may terminate the teacher’s 
services if it is ‘‘satisfied” that cause fr)r determinadon 
exists; in this event, the voluminous precedent concerning 
performance to the ‘‘sadsfaction” of one of the contracting 
parties u’ould become applicable.*'" Finally, the clause might 
he interpreted to make the governing board’s decision final 
and conclusive unless proved to be the result of fraud.** 

It is arguable that this b the interpretation which has been 
gn cn to Bnahry provisions in the imniigratitm and selective service 
statutes. Sec discussion in laiub L. Jaffe, “Judicial Review Qhies- 
rion of Fact," Harv. L. Rev. 69" 1010, n»47-io5o (195*^); “Federal 
ll3be.is 0 >rpus Review' of ‘Final Administranve Decisions,”’ Col. 
I . Rcx\ 56: tti (i95($). Cf. State ex rcl BourgLOts v. Board of 
Suficniior^, 2o> l.a. 17", 188, 17 So.zd it, 28 (1944). 

Board of Education v. Stotlar, 95 111 . App. 250 (1901 ) {statute 
.iurhoii/ed the school board to dismiss a teacher “wheneser, foMTi 
am cause, the interest of the school may, in their opinion, require 
such . . . dismissal", held, the teacher under this statute “stands 
precisely in the [losition he would hate sUKid in had he made a 
c<»ntiact to teach as long as his services were satisfactors’ to the 
Board of l-ducariou’’). Cf. Hartman v. Board of Education, ^56 
III. t'~. 19* N.r,. 279 (i9t4); and consult Independent Life Ins. 
Co. \. WtlUamson, ita K\. 818, 154 S.\V. 409 (191^', Chandler, 
Gardner & Williams, Inc. v. Reynolds, 250 .Mass. ^09, 145 N.E. 
476 (1924). 

For ca.ses interpreting “satisfaction" in cmplo\*mcnt contracts, 
see Steivns v. G. L. Rugo & Sons, 209 F.ad 155 (C.A. i, 1953); 
Coats V. General Motors Corp., 11 Cal.id 601, 81 F.ad 906 (193K). 

This is the interpretation which the Supreme Court accorded 
to a “final and conclusive" clause in a government contract. United 
States V. Wunderlich, U.S. 98 (19s i); Congress later enlarged 
the scope of review, 68 Stat. 81 <1954), 41 l.' 5 .C., S 321 (Supp. II, 
i95t). (^f. Ward V. Board of Regans, 138 Fed. 37* (CA. 8, 1905) 
(statute author i/a.‘d removal “whenever the interests of die colI^c 
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Each of these interpretations can be supported by plausi- 
ble argument and precedent. Which will be adopted when 
the issue is presented to a court in a tenure case will depend 
in large part upon (a) whether the court properly assesses 
the significance of academic freedom and tenure in Ameri- 
can higher education and (b) \\hcthcr the court perceives 
that dismissal of a teacher with tenure can bring about the 
same ruinous consequences to the teacher's career that can 
be caused by disbarment of a lawyer or revocation of a 
doctor’s license.** A court which understands the iinp<»r- 
tance of the tenure principle and which recognizes that a 
teacher dismissed by one institution most likely ^vill not be 
engaged by another can be expected to adopt the first or 
second interpretation. The court which has not been en- 
lightened by its own research or by c«>unscrs argument 
might apply orthodox contract doctrine and ct include that 
the third or fourth interpretation should be adopted.*’ 

shall require”; held, court eetnild review only if “fraud or cottdi- 
tions equivalent thereto*’ existed;, A.L.R.id Annot. 41 461, 4-4 
(* 955 )- 

•^For elaboration of this thought sec the pcricptixc paper bv 
Edwin O. Stene, “Bases of Academic Tenure,” AAUP BulUtm 41. 
584 (19T5); and see jamet Murdock, Appellant from a Dime of 
the Visitors of the Theological Inuitutton tn Vhtlhpi Academy, 
24 Mass. (7 Pick.) 303 at 331 (1828), quoted alMivc at note 32. Alxo 
consult Zechariah Chafee, Jr., “The Internal Affairs of Assocu- 
tions Not for Profit,” Harv. L. Rev. 43" 993, 1021-1023 (1930), 
Summers (note 82 above), pp. 1050, 1062. 

See Kttlshoven v. Loyola University, 85 So.2d 34 (lai. ’36) (con- 
tract authorized University to terminate a four-year contract with 
professor upon six months’ notice “because of organizational ad- 
justment or of circumstances deemed by the Unix'ersity to he 
grave” [emphasis supplied); a personal conflict bctw'ccn professor 
and Dean developed to a point of “open antagonism’ and professor 
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It is thus apparent that, like disclaimer clauses, finality 
provisions at best create un^rtainty and at worst deprive 
teachers of full legal protection of the tenure relationship. 
The remedy for this unhappy situation is obvious — ^trustee 
action to delete finality provisions from tenure plans. 

A number of the charters studied provide that teachers 
may be removed for breach of the laws and rules of the in- 
stitution; •• occasionally, the letter of notification will state 
specifically that the appuntment is subject to the statutes 
of the university “as adopted nr amended by the Board of 
Trustees.”” The legal pisition of the teacher with tenure 
under a plan which contains such a pro\ision is not signifi- 
cantly different from that of a teacher \\ ith tenure under a 
plan w hich docs not so provide. For these provisions only 
make explicit what is implicit in the usual tenure relation- 

\\ as discharged pursuant to the contractual pros ision; held, the de- 
cision to discharge was nude in “good faith,” was not “arbitrars’” 
or “capricuius,” and the court cannot substitute us “judgment for 
that of the members of the board of directors . . . whose prerog- 
atne it was to make the determination under the piosisions of the 
I contract]”). 

•"Sec note i6 abuse. 

L’nivcrsirv of Chicago. Compare the following paragraj^ from 
the form letter of apfiointincnr of .Allegheny College; “It is under- 
stcMid that you accept and w ill abide hy such general conditions of 
constitution and procedure as arc stated in the Faculty HandlKxik 
or are implicit in the Quitcr and B\-laws of the Gillege and in 
the catalogue of the College, and by such actions, nut necessarily 
there stated or implicit, as the Trustee.s, the Faculrv or authorities 
of the College have taken or may take.” And consider the pcnulti- 
mate paragraph of the Statute on Tenure of Rockford College; 
“ Ilie fon;going plan may be altered or amended by the Board of 
Trustees after due notice to the faculn' and after giving the faciiky 
an opportunity for conference between conunittees of the Board 
and the faculty to consider the proposed amendments or changes.” 
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ship.** Governing boards must and do possess authority to 
make reasonable rules for governance of the institution and 
its personnel. The rule-making authority mast be kept flexi- 
ble, for changed conditions call for new solutions. Acquiring 
tenure docs not immunize the teacher from reasonable in- 
stitutionai regulation. W'hethcr violation of a rule is ground 
for discharge should depend on the character of the rule. 
Hie drastic nature of the discharge sanction bespeaks the 
utmost caution in its imposition. An occasional violation of 
an unimportant rule may be ground for a warning; it is not 
ground for discharge. This is true M'hethcr or not the tenure 
plan specifically states that violation of rules is ground for 
discharge. 

The rule* making power should not, of course, be }>cr- 
mitted to become a subterfuge for defeating the protec- 
tion which tenure provides. The court should, therefl^re, be 
rigorous in its insistence that the rule be reasonable in light 
of all the circumstances; ^and one of the circumstances may 
be the fact that it has a ifetroactivc application t(» teachers 
who have earned tenure.** It may also be relevant that the 
trustees have given advance notice of a new jiolicy by 
promulgating a rule rather than waiting to apply the policy 
without previous warning in an adjudicative proceeding. 
Mere, as in the case of judicial review of termination cri- 

*** School City v. Sigler, 219 Ind. 9, 14. }6 N.K-2d 760, 761-763, 
A.L.R. 236: 1149, 1132-1153 (1941): ‘in express terms . . . [the 
contractj contains his agreement to ‘i^servc all rules and regula- 
tions of the school authorities.’ Without such provision we think 
this agreement would be read into the contract. The tenure law 
does not purport to take from the school authorities the manage- 
ment of the schools.” 

** State ex rel. Keeney v. Ayen, 108 Mont. 547, 92 P.id 306 
(> 939 )- 
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teria where vu)lation <»f a rule is not involved, the role of 
the court is the delicate one of avoiding “both usurpation 
of . . . [the governing tK>ard*s| authority and abnega- 
tion of judicial responsibility” for protecting the tenure 
relationship.’"* 

pr(x:edure for termination of tenure 

An essential tenet of the Anghi-American political tradi- 
tion is that those who exercise governmental power shall 
not deprive a person of life, lil>crty, or projjcrty without 
“due process of law,” ”” ^\‘hatcver else due process may 
connote, it means (uith exceptions not here relevant) that 
notice and hearing must precede final “quasi-judicial” gov- 
ernmental action. Thus, Iwforc the state may revoke a 
professional license, the licensee must be inftirmed of the 
charges again,st him and be given an opjiortunity to be 
heard. 

1 Ills enduring insistence upon procedural regularity finds 
its justification both in conceptions of natural law and in 
pragmatic considerations. Tlie natural law approach holds 
the requirement of nfiticc and hearing to be “grounded 
essentially upon the feeling for fairness which is rooted 
in man’s nature.” 'I'he pragmatist strcs.scs the importince 

•'•“See Nathaniel 1 « Nathanson, “,\dnunistrati\ c Discretion in 
the inrerprmtum of Statutes,” VanJ. L. Rev. v 470, 490 (19^0). 

’’"See \\'alter (icllhom and Clark Byse, Admmistratkv Lms 
Cases and Coimmnts (19^4), 7 i 5 - 7 *t* 

Bernard Sehwartr. “Administrative Procedure and Natural 
Law,” Notre Dame I,av.'}cr j 8: 169, 176 (i 9 s 0 - *lso John 
7:^1, “Doth our law judge any man before it hear him, and know 
what he doethr”; Year B<M>k 9 Fdw. TV, pi. 15 (1470), “In die law 
of nature it is required that the parties should be present. . . 
Fortcscue, J., in The Kinif v. The Chaticelhr of the University of 
Cambridge, 1 Strange 557, 567, 93 Eng. Rep. 698, 704 (K.B. 1783), 
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of enlightened governmental action, urging that notice and 
hearing should be given in order that the official who is to 
act may be fully informed concerning the factual bases 
and probable consequences of the propi)Scd action, and that 
the person whose interests arc to be affected is uniquely 
qualified to assist in the development and verification of 
such data. And he argues that, particularly when govern- 
mental action or nonaction concerning an individual hinges 
on controverted facts relating to past events, the meth- 
ods of a hearing — principally confrontation and cross- 
examination — ^will be a superior means for discovering 
falsehood and correcting unwarranted inferences. The 
pragmatist would also underscore Justice Jackson’s admoni- 
tion that “due process of law is not for the sole benefit of 
an accused. It is the best insurance for the (loscrnment 
itself against those blunders which leas e lasting stains on a 
system of justice w’hich are bound to occur on ex f>arie 
consideration.” 

Viewed either morally or pragmatically, the teacher \\ ith 
tenure has as great an interest in an op|>nrtunity to be 
heard before dismissal as has the professional licensee before 
revocation of his license. In each case the harsh sanction of 

“rE]ven God himself did not pass sentence upon Adam before he 
uas called upon to make his defence. Adam (says (lod) Mhcre art 
thou' Hast thou nor eaten of the tree, v. hereof I cotuitiandcd thee 
that thou shouldest not eat? And the same question was put to Eve 
also” (quoted in Gellhom and Byse (note loi above], pp. 716-717). 

**** Dissenting in Sbauf^jnessy v. United States ex rel. Mezei, 345 
U.S. 206, 124-225 (1953). The Justice says in the same opinion, 
’‘Procedural fairness and regularity are of the indispensable essence 
of liberty. . . . fl]f put to the choke, one might well prefer to 
live under Soviet substantive law applied in good faith by our 
common-law procedures than under our substantive law enforced 
1 ^ Soviet procedural praetkea.” 

118 



TENURE AND THE LAW 

professional disbarment should be imposed only after most 
careful consideration. In each case that careful considera- 
tion can best be achieved by the process of a fair hearing. 
For a fair hearing gives the affected individual the oppor- 
tunity — ^in person or by counsel — to confront his accusers, 
to introduce evidence on his behalf, to cross-examine wit- 
nesses, and to argue before an unbiased tribunal, which will 
decide on the record so developed whether the prosecu- 
tion has proved the offenses charged. One cannot be cer- 
tain, of course, that there are no better means than these of 
assuring fair and enlightened action when an individual’s 
professional livelihood is at stake. But it can be stated with 
confidence that if there are other procedures either they 
have not been discovered or they have not commended 
themselves to generations of English-speaking judges de- 
voted to the principles of fair play. 

But since the due process clauses of federal and state 
constitutions apply only to government action, there is no 
cfmstiturional requirement that notice and hearing precede 
adverse action by nongovernment groups such as corpora- 
tkins, labor unions, professional assoclitions, and “private” 
educational institutions. Although in some instances this 
limitation in constitutional protection hxs been remedied by 
other legal rules, and although there is emerging a gen- 
eral doctrine that due process protections shall be given to 
“individuals in their dealings with private groups wielding 
great economic power,” the hard fact remains that in the 

**'<C>>nsuIt Giafee (note 94 above), pp. 1014-1020; Summers 
(note Ki above), p. 1049; A.L.R.2d Annot. 10: 3J4, 411, 531 (1951), 
id. 21: 1397 (1952). 

Adolf A. Berle, Jr., “Constitutional Limitations on Corporate 
Activtty— Protection of Personal Rights from Invaskm HuTough 
Economic Power," U. Pa. L. Rev. 100: 933, 942 (1952). See also 
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present state of the law there are many areas in which legal 
guarantees of procedural regularity arc lacking. 

lliis defect can be remedied by courts through dcvelo]v 
ment of new' common-law' rules'"* or by legislatures 
through enactment of statutes requiring compliance with 
due process requirements or by the parties through con- 

Adolf A. Bcrle, Jr., The 20th Cscmttry Capitalnt Revolution (1954), 
ch. V 

is entirely possible that the couirs will dc\elop a doctrine 
that tennination of a teachers cniploynicni which reflects on the 
teacher’s reputation or character can only be effected after notice 
and hearing. See, e.g., EMnhoro Sonnal School v. Cooper, i^o Pa. 
78, 84, 24 Atl. 348 (1892) C"\ gtMid cliaractcr is a necessary part of 
the equipment of a teacher. Take this away, or blacken it, and the 
doors of professional cmploynicnt are practically closed against 
him. Before this is done there should at least be a hearing, at which 
the accused in.iy show that the things alleged arc not trucf or if 
true are susceptible of an explanation consistent w ith good morals 
and his own professional fidelits'*' ) ; MtirJock \. Phillips AcaJenn^ 
29 Mass. (12 Pick.) 244, 263.(1831). And consider the relevance 
of the “association” precedents, note 104 above. 

Cxjnsider, for example, sec. 15A (b) (9) of the Securities F-x- 
change Act of 1934, 52 Srat. 1071 (1938), 15 U.S.C., S78o-3(b) 
(9) (1952), requiring any asscKriation of brokers or dealers which 
seeks registration with the Securities and Exchange (>>mniission 
to “provide a fair and orderly procedure with respect to the disci- 
plining of members” including specific charges, “opportunity to 
defend,” and a record. Compare statutes forbidding automobile 
manufactures to cancel dealers’ franchises without just cause. E.g., 
Minn. Stat. Ann., 8168, 27(t4)(3), (12) (Supp. 1955), Willys 
Motors^ Inc, v. Korthwest Kaher-Willys^ lnc„ 142 F. Supp. 469 
(D. Minn. 1956); R.I. Gen. Laws, c, 2595 Art. VHl, 8 3(a) (7, 8), 
(c) (1950); Wis. Sut., 8218.01(3) (a) (16, i7>, (8) (d) (195?). 
Kubl Motor Co. v. Ford Motor Co., 270 Wis. 488, 71 N,VV.2d 
420 (1955); see Pub. L. No. 1026, 84th Cong., id Sess. (Aug. 8, 
1956) (authorizing dealers to sue manufacturers in federal district 
court for damages from manufacturer’s failure to act in good faith 
in “performing or complying with any of the tenns ... of the 
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tractual arrangements.*** But case-law development of new 
rules often is slow, uncertain, and sporadic. And diere is 
no evidence of imminent legislative action concerning pro- 
cedural regularity in dlsniksal proceedings conducted by 
“private*' educational institutions. Indeed, there is good 
reason to urge that such a development would be unwhole- 
some. For, once a legislature enacts a sTatutf>r)' require- 
ment of a hearing in tenure-termination pnK'ecdings, there 
is a likclihooil— or at least a risk — that it would go further 
and legislate concerning the criteria for termination. All 
the c<»nsiderations in faviw of the American system of “pri- 
vate” higher education ai^ue against encouraging or per- 
mitting legislative intrusion into so sensitive an area. Not 
only docs the experience of the majorits' of legislators 
make them less fir than trustees, administrators, and faculty 
to determine termination criteria but legislatures arc more 
likely than trustees, administrators, and faculrs- to repress 
what ought to be free.’**' llms at least for the reasonably 
foreseeable future, reliable procedural protections in dis- 
missal proceedings in pris arc institutions will depend largely 
on the provisions of the institution’s tenure plan. 

In the eighty institutions surveyed thirty-one of the 
seventy-seven which recognize tenure do not expressly 
provide an opportunity for the teacher to be heard before 
tenninaring a tenure appointment. The plaas of these in- 
franchise, or in tcrmm.iring, cancelling, or n*)t renewing the fran- 
chise"); Friedrich Kessler, “Automobile Dealer Franchises: Verti- 
cal Integration by Qinrract,” Vale L.J. 66: iitt (lot?)* 

“*^F..g., provisioas of collective bargaining contracts requiring 
dis|mtes to be arbitrated. 

The paraphrase is of Judge Learned Hands statement, “ILJeg- 
islaturcs are more likely than courts to repress what ought to be 
free.” The Bill of Rights ( 195 ^). 6g, 
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sdtttdons may aate that teachers widi tenure will not be 
dismissed except, e.g., for "adequate cause," but they do 
not provide for a hearing to determine whether adequate 
cause exists. Courts have often held diat where a statute 
provides for removal for cause, an opportunity to be heard 
most precede removal action.*^" Such holdings furnish sup- 
port for the argument that these tenUre plans impliedly 
require notice and hearing before terminating a tenure ap- 
pointment, and a court might agree. But there Ls also the 
possibility that the court faced with the issue would decide 
to follow the reasoning of the Supreme Court of Washing- 
ton interpreting a statute authorizing dismissal of teachers 
for “sufficient cause”: 

A teacher is an employee . . . employed in this state by 
contracts for definite periods w'ith the teacher as one pam^and 
the board of directors ... as the other. In tlic absence of 
express legislation we do not think it can be successfully 
maintained that one party tp a contract must sit as a tribunal 
before exerciring its privilege of terminating it.*'^ 

In this group of institutions, then, it cannot be said with 
definitcne.ss whether notice and hearing are required. Un- 
certainty on so vital a matter is a defect w hich should be 
corrected by the institutioivs concerned. 

Forty-six of the seventy-seven institutions recognizing 
tenure expressly provide for a “hearing" (or in one case a 
“trial") before terminating a tenure appointment. Others 
state that the teacher shall have the “opportunity to present 

****E.g., State ex rel. Hovmd v. Ireland, 114 Mont. 48S, 138 P.zd 
569 (1943); Baird v. School Ditt., 41 Wyo. 451, 287 Pac. 308 
(1930); Clark V. Wild Rose Special School Dist., 47 N.D. 297, i8z 
N.W. 307 (1921); see A.I..R. Annor. 99: 336, 354 (1933!. 

State ex rel. Board of Directors v. Preston, 120 Wash. 569, 
571, 208 Pac. 47 (1922). 
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his side of the case” or that an “investigation” shall pre* 
cede termination. Literally interpreted, neither of these 
latter provisions is an adequate substitute for a hearing. The 
opportunity to present one’s side of the case could be 
interpreted as requiring only that the teacher could offer 
rebutting evidence but with no right to cross-examine, or 
even to know the identity of, his accusers. provision for 
an investigation is even more deficient, because all that the 
requirement of an investigation demands is that the in- 
vestigator inform himself from whatever sources and by 
whatever means he deems appropriate. It is basically an 
ev parte process in which secret evidence may play a major 
role. As secrecy mounts, 

the reli.tliility of the infurnution obtained must necessarily 
decline. One who is not put to the test of an oath, one who 
need not f.icc his \ictim with the ch.irgc, one who need not 
suffer the torment of cross-cvainination can become quick 
and reckless w ith his w hispicred accusations. The consequences 
are not only disastrous to the individual, they reflect upon the 
tribunals w hich administer the system.”* 

This is not to urge that all the protections of a criminal 
trial should be made applicable to a proceeding to remove 

^’-Although one case his held that a statutors' requirement of 
an investigation by an administrative oliicul should be interpreted 
to require a hvanng, such a holdmg is nut likely in the tenure field. 
American Eagle Fire Im. Co, v. Jordan, 6y F. Supp. 76, (D.C, 
1046b rev’d 169 r.id 281 (C.A. 1 >.C, 1948); cf. Steen v. Board of 
Civtl Service Comm'rs., 26 Cal.zd 716, P.id 816 (1945I. 

Jusricc Douglas, Address to Aniencan Law Institute, .May 20, 
1953. Elsewhere Justice Douglas has noted that under cross-exami- 
nation the stories of secret w'imesscs “might disappear bke bubbles. 
Their w hispered confidence might turn out to yams conceived 
by tw'isted minds or by pcoffie who, though sincere, have poor 
faculties of observation and memory.” Peters v. Hobby, 349 U.S. 
331, 351 (1955) (concurring opinion}. 
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a teacher M'ith tenure. The {x>int is, rather, that when a 
teacher’s reputation, professional stature, and livelihood 
are at stake, the procedure of an investigation often will 
not be sufficient to safeguard his interests. G>inmon de- 
cency demands that he be given notice and opportunity to 
be heard in his defense. 

Although tenure plans often provide for faculty par- 
ticipation in removal proceedings, the ultimate power of 
decision usually is vested in the governing board, and 
typically the plans do not require the board to defer to the 
faculty decision or recommendation.”’ Hus retention of 
final decisional power and lack of ])rovision for accepting 
faculty judgment probably results from the American tra- 
dition — so different from that of Furopean countries — 
that lay trustees rather than faculty shall govern educa- 
tional institutions. It mav also be b.iscd on a belicf^that 
retention of final decisional pow er is a legal necessity. Thus 
the bylaws of the Univer^K)’’ of Pittsburgh state: 

The power of appointment and the correlative power of re- 
moval of an officer of administration or of instiuction arc 
by the Charter committed to the Board of Trustees. Any 
action of the Board which would result in delegating this 
power to any other body would be ultra 

Specific clauses in the Univ'ersity’s charter provide some, 
but by no means conclusive, support for the view- ex- 
pressed in the bylaw's. In the absence of such s}iecific 

significant exception is the plan of IJncuIn Universirv, 
which makes the decision of the hearing committee final. See above, 

p. 68. 

”^Qi. 2 , Alt. II, p. 8, By-laws of the Board of Trustees, Uni- 
versity of Pittsburgh. 

**• Section i. Article IV, of the charter of the University of 
Piteburgh states diat the majority of the Board of Trustees shall 
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charter provisions, however, it Is highly doubtful that a 
court would invalidate a tenure plan which gave the 
faculu’’ a significant, }>crhaps determinative, responsibility 
in removal proceedings."* 

Allocating decisional power between trustees and faculty 
in the removal process, and indeed in other aspects of col- 
lege and university government, is a challenging problem 
of American higher education."** Trustee and faculty fail- 
ure to struggle with the problem — either bcc.iusc it is felt 
that the law penuits only one solution or because tradition 
offers «)nly one solution — ^is an unwholesome avoidance of 
rwsponsibility."* Difficult questions call for critical thought 
and .malysis. Neither tradition nor questionable legal as- 

hc c‘ap.ihlc of “appointing . . . the professors of the said L'niver- 
sits’ . . . and rennjving them for misconduct.” Section ? of the 
iK-i Supplement to the Oi.irter states that the 1 \ccutive Onnmit* 
tec shall exercise all the pt*\\cr of the Board of Trustees “except 
. . . electing .1 Chancellor or a memlwr of the Faculty See alst> 
Shtlet \. Board of Control, Mich. <iSi, tt N.W.sd A8i (19^2;. 

'‘‘For general discussion of the delegation problem sec Henry 
W. Bnlleimne, Corporattom (rev. ed., 1946), §{546-48; W'llham 
Fletcher, Cyclopedia of the La’ic of Private Corporations (rev. ed., 
i9?i), II §§494-504; Robert S. Stevens, Handbook on the Laxc of 
Private Corporations (2d ed., 1949!, § 144. Note also that corpora- 
tions ciistonianly enter into collectnc bargaining contracts vhich 
gne rinal authority to dctemiinc “ciusc” for discharge to an arbi- 
trator. If corporations may vest that power in an arbitrator, it is 
difficult to see whv .similar authority mav not be delegated M a 
faculty group. But see Posin v. State Board of Higher Education, 86 
N.M'.ad 31 (N.D. 1957); li'orzella v. Board of Rcgetits, Sup. Ct. of 
South Dakota, Dec. lu, 1958. 

"'•See discussion in Robert .M. .MacUer, Academic Freedom in 
Our Time, (1955), chs. 4, 5. 

Failure to consider what is desirable, as distinguished frmn 
w'hat is legal, perhaps should not be ri>o severely criticized. For in 
somewhat related areas of the American scene — procedural regu- 
larity and freedom of expression — there is a rather common as- 
sumption that governmental action should not be rested on the 
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sumptions should be permitted to obstruct that rational 
process. It may also be noted that even if a particular 
charter provision prohibits delegation of the removal 
power, the charter can be amended to permit delegation to, 
or significant participation by, the faculty. 

An interesting problem, arising from the allocation of 
deciaonal power, is to be found at the University of Penn- 
sylvania; there, the tenure plan vests decisional authority 
in the Executive Board, and it delegates the equally sig- 
nificant power of deciding whether to initiate dismissal 
proceedings to the faculty. Article IX of the Statutes of 
the University states, “The Executive Board, upon the 
recommendation of a facultx’, may suspend or rcmo\c 
. . . any member of such f.icult\’.’* The person so sus- 
pended or removed may secure a hearing upon request. 
TTiis provirion for faculty recommendation is a whole- 
some expression of the governing board’s confidence in 
the courage, judgment, ai\d integritv* of the faculty, as well 
as an indication of the board's perception that the faculty 
of which the teacher is a part is in the best position to 
determine whether reasonable grounds exist for initiating 
removal proceedings. 

The secretary of the University interprets Article IX 
much more narrow'ly. In his opinion the Article does not 
delegate the power to initiate termination proceedings to 
the faculty, but iastead “is merely a statement of the pro- 
cedure to be followed in any instance where a faculty 
wished to bring forward for discussion or decision by a 
Trustee group a case involving possible suspension or re- 
moval of ... fa teacher! within its jurisdiction.” The 

scale of the ultimate social good but rather on die scale of whether 
die acdon b constttudoaal. See Chafee (note above), p. 89. 

i**Coauininlcstioa to the authors dated February 14, 1956. 
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secretary’s opinion runs counter to the understanding of a 
number of responsible members of the University’s faculty^ 
who believe that the stated procedure is exclusive and that 
therefore a faculty member with tenure may be removed 
only after his faculty has so recommended. Under the 
faculty interpretation, the governing board has delegated 
a significant power to the faculty; under the secrctaiy’s 
interpretation, the board has said only that this is the pro- 
cedure for faculty initiation of removal proceedings; pro- 
ceedings initiated by administrative officials or by the 
go\cming board will be handled as the board sees fit. As 
Justice Cardoro said in another context, “The one con- 
struction invigorates the . . . f Article]; the other saps its 
life. A choice l>ct\vccn them is not hard.” 

Whatever may prove to be the correct answer if this 
problem of ctinsfruction should reach a court, the simation 
at the University of Pennsylvania will remain uncertain 
until the statute is clarified by judicial or trustee action. 
If the latter course Is followed and if the trustees accept the 
facidt)’ xnew that the procedure outlined is exclusive, the 
prtiblem will, of course, l>c solved. But if the trustees, ac- 
cepting the sccretarv’s view, should amend the statute to 
make clear that faculty recommendation is not a condition 
precedent to removal, uncertainty will continue. For al- 
though such a change in the statute plaitdy would govern 
future tenure rclationshij'w, there is serious question that 
the change could be made retroactive so as to affect the 
status of teachers who presently have tenure.’^ 

A few tenure plans, instead of making the governing 

*** Dissenting in Panama Refittmz Co. v. Ryan, 19} U5. 388, 
439 (*935)* See also F-dwatd Potts Cheyney, History of the Uni- 
tvrshy of Permsylvania (1940), 367-37** 

*“ See text discussion above, p. 1 16. But cf. SchuH v. Kmubts of 
Maccabees of the World, 136 &W. 903 (Alo. App. 19**). 
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board the final decisional authorit)% vest that power in the 
president.’®® Giving the president, rather than the trustees, 
final authority may appear to provide greater protection 
to the tenure relationship, because college and university 
presidents usually have risen from the teaching or research 
ranks and therefore may be presumed to have a more 
ssmipathetic understanding of the vahies of academic free- 
dom and tenure than lay trustees. To be weighed against 
this presumed superior insight arc the following considera- 
tions: (a) lav trustees who elect presidents do not always 
require that their choices be devoted adherents to academic 
freedom; (b) presidents sometimes appear to be unduly 
sensitive to public opinion, and too frequently public opin- 
ion is found in strident statements of pressure groups rather 
than in the sober second thought of the community, and 
(c) judged on the basis of past cases, it may be anticipated 
that there will be no basic differences between the president 
and die trustees in mo:^ discharge cases.’®’ These factors 
suggest that although giving the pre.sident rather than the 
trustees final authority is a break with the American tradi- 
tion of trustee control, the change is not one of substance. 

Vesting the ultimate decisional power in the president 
may, however, raise an important question of fairness in 
the decisional process. In many if not most discharge cases 
it is the president who (a) decides whether or not to iniriate 

E.g., Carnegie Institute of Technologs'. Cf. Brs'n Mawr Col- 
lege: A teacher with tenure may be removed “only by the rccoin- 
tnendarion of the President and the affirmative vote of not Ic&s 
than four members of the Committee on Appointments. . . ." 
Temple University; “fTlhe President or Board of Trustees shall 
. . . issue such order as seems fair and just . . . [which] order 
shall be final and conclusive.” 

*** See text discussion diove, p. 109. 
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dismissal proceedings, (b) determines which changes shall 
l)c pressed, and (c) selects the representative of the institu- 
tion to prosecute the charges. This degree of involvement 
in the proceedings may make it difficult if not impossible 
for the president to exercise an impartial and objective 
judgment m lien the case is brought t<* him for final decision. 

Giving the trustees the final decisional power provides 
for greater separation of the prosecuting and deciding func- 
tions. I'.ven here, hou'cver. there may still be undesirable 
predecision involvement by particular trustees — as, for ex- 
ample. in insritutionc in which the chairman of the govern- 
ing board cither dominates the president or is an equal 
partner in adnunistration. 

One solution to this problem of unwholesome predeci- 
sion in\<»lvement by presidents or trustees is to rely u|>on 
the rectitude of these officials. But, to repeat Madison's 
dictunt, “If men were angels, no gtjvernmcnt would be 
necessary.” Academic gos’crnment no less than political 
government must contain safeguards against human frailty. 
If the tenure plan does not provide the needed safeguards, 
the courts should rentedy the defect by enjoining the 
prejudiced presidettt j>r trustee frt»m making or participat- 
ing in the final decision or by exercising a substantially 
inde|H;ndent judgment v'hen the dismissal decision is ajv 
pealed to the courts.’®*' 

A final observation concerning the importance of prt>- 
cedural regularity in disniLysal proceedings may be appro- 
priate. Understandably some readers may l>c tempted to 

See text discussion alKive, p. loK. See also A.l..R.2d Annot. lo: 
t44, 37H-»8o, jo: 531, (loti), ii- 1397, 1425-14x8 (1952); 

Edwards, (note 2 above), p. 500; Suiuincrs, (note 82 above), pp. 
1082-1083; /w rv Larson, 17 N.J. Super. 564, 86 .A.xd 430 (1952) 
(concurring opinion). 
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regard an emphasis upon procedure as an obsession with 
‘*lcgal technicalities.” Noting could be further from the 
truth. The essence of the American creed is respect for the 
individual human being, and the ideal that no person shall 
be deprived of life, libertj', or property without ‘‘due 
process of law” cvprcsscs an aspiration which has stirred 
the minds and hearts of free Fjiglishnien and .Americans for 
centuries.^^* I jke most basic concepts the idea of due 
process of law is not static. It may be lost through desue- 
tude, or it may be refined and developed to meet new threats 
to basic human rights. 

As applied to the individuals who are subject to the 
rules of academic government, this fundamental principle 
of human decency requires notice and opportunit)' to be 
heard before dismisvtl. For, as Justice Douglas has so elo- 
quently said, “Who is there who does not cherjfh his 
reputation, his prcifcssional stature, his honor as much as 
life itself? What greater inroad on lilierty can there he 
than an official condemrtation of a man w'ithont due proc- 
ess?” The trustees, administrators, and faculty members 
who have a sensitive appreciation of the individual’s in- 
trinsic importance and essential dignits' must therefore in- 
sist upon incorporation of due process protectitms in tenure 
plans. Responsible institutions in a free society' can be satis- 
fied with no less. 

For eloquent discussion of the due process ideal, sec Frwin N. 
Griswold, The Fifth Amendmait Today (1955), ch. i; John Lori 
O’Brian, National Semrity and Indindual Freedom (195^)* 61-^2, 
74-75, Curtis Bok, “Procedure Comes First,” Publishers' Weekly 
165: 772 (1914)- 

’^Address before the American Law Institute, Washington, 
D.C., May to, 1953. 
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IV 


Cmidusioris and 
Recommendations 


'I RLSTFI'S, aJininistrjtors, and faculties .share a common 
rcsponsibilit)' for integrating the tenure concept with the 
democratic ideal of mtcliectuai freedom m \merican higher 
education. The public at large — ^including alumni — shares 
in this re.sponsihility to the extent that it recogni/cs the 
importance of the nations colleges and universities and 
especially when a tenure c.tse develops into a communin’ 
prolilem. The jiidiciar)' has a direct resj-Mmsibiluy when a 
tenure c.ise comes to court. It is hoped that the statements 
w hich follow w ill be helpful to each of these responsible 
interests. 

The conclusions and rccommendatioas fall into tw’o 
groups: (i) sjMJcific conclusions and recommendations 
W'hich apply to the problems consiik icd in chapters II and 
III, and (2) general conclusions applying to problems re- 
sulting from the rclatiomdiip of tenure to certain institu- 
tional characteristics of higher education. 
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SPECIFIC CONCLUSIONS AND 
RECOMMENDATIONS 

The recomnienilations that follow do not pro})osc action 
by state or federal legislative bodies. Nor do they call for 
the use of outside arbitraton: to resolve differences. The 
prime need is not for extramural intervention, but for each 
institution of higher learning to engage in systematic dis- 
cussion and analysis and to take appropriate action to make 
tenure as positive a force as possible for the good of educa- 
tion. Particularly, trustees, administrators, and ficulrics 
should participate in this process in order to reach agree- 
ment concerning the proper distnbution among them <*f 
the powers and responsibilities which relate to matters of 
tenure. If this basic question can be rightly settled, there 
will be little need for intercession In outside forcej. 

The recommendations, which ilcrnc from study of a 
multitude of concrete facts, take the form of gcnerali/a- 
tions for consideration •'wherever they may be pertinent. 
But all generalizations arc tentative and subject to correc- 
tion or replacement in light of new' data and fresh analysis. 
The advantages of divcrsits' and experimentation and the 
differences in the customs and traditions of the colleges and 
universities in this countr)’ suggest the limitations of any 
single approach. The propoials thus are not advanced as 
a uniform code for indiscriminate adoption. 'Flie^* can, 
however, serve to focus attention on panicular ivsues, and 
it is hoped they will not be rejected except after careful 
deliberation. 

1. The tenure idea is almost universally recognized; of 
the institutioas here surveyed, all but three state they have 
conferred tenure on some of their teachers. Since the idea 
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is SO Hrmly established, the practical need is for further 
study of die coverage, provisions, and legal significance of 
various plans and practices. 

Reconnnendatiofi. Because of the values of tenute, out- 
lined in Chapter I, those institutions which have not yet 
given full recognition to tenure should adopt plans and 
procedures under which faculty members may achieve 
tenure. If governing boards and administrators do not in- 
augurate action, faculty members might approprutcly take 
the initiative, first bv local suasion and then, if nccessarv, 
by inviting the .American Association of University Pro- 
fessors or other organi/.ations to mjte the institution’s failure 
in this regard, indeed, professional organkations — such as 
the -VssocKition of American Law Schools and the associa- 
tions in the subject-matter areas — might well assume a more 
active role in bringing about sound conditions of tenure in 
-Vmerican higher education. 

2. 'renurc is embodied in a bewildering variety of pol- 
icies, plans and practices; the range rcv'cals extraordinary 
ditTerenccs in generosity, explicitness, and intelligibility. 
Large or .small, public or private, nonsectanan or religiously 
iiHiliated, there Ls no consensus concerning cither the criteria 
or the procedures for acquiring and terminating tenure. 

The variety encountered probably results from the dif- 
ferences among ific institutions in fituncial rcsimrces, in 
concepts of educational function, and in particular histori- 
cal develojiment. This diversity is healthy to the degree 
that it represents imaginative individuality and reflects the 
rich variety of free institutions in a democratic society. 
But it should be harmonized with the characteristics of the 
teaching profession as a group of experts. 

I'he faculties of .American colleges and universities are 
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made up of men and women whose primary allegiance is 
to knowledge as a universal value and to teaching as a uni- 
versal art. Furthermore, teachers are a fairly mobile group 
and seek appointments in a ’‘national labor marker,” at 
least in the years up to the point of achieving tenure. These 
professional and economic attributes of the teaching group 
transcend the policies and customs of any particular in- 
stitution, and teachers are aware of this fact. The college 
or university w’hich takes a markedly narrow or parochial 
view of the key idea of tenure is likely to meet frustration 
or irritation among its faculty, and, on occasion, sharp 
conflict at the level of a "tenure case.” Conversely, the 
institution which handles tenure in general conformity with 
the professional status of the persons it appoints will ha\e 
a more effective faculty and strengthen its power to re- 
cruit. 

Reconnnefidation. An institution which entenains any 
doubts about its tenure policy, plan, or practice should 
examine the whole question; trustees, administrative offi- 
cials, and the faculty should participate in the process; 
comparative study should be made of the institution’s own 
handling of tenure and that of other appropriate institu- 
tions; and full use should be made of consultative resources 
of the American Association of University Professors and 
other groups which have a national perspective. 

3. Many institutions, some of unquestioned liberal repu- 
tation and tradition, fail to incorporate all of their tenure 
policy into a written plan. Some that have a fully developed 
plan choose to leave it in a Umbo of unofficial sanction. In 
those instances where die inadequacy is the result of inertia, 
there is simply a need for a job to be done. In those in- 
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stances where there is conscious or subconscious andpadiy 
toward the tenure idea, the faculty has an important educa- 
tional responsibilit)' to perform. 

But the absence of a full, written plan may also result 
from a conviction that custom and tradition, sometimes 
referred to as the “common law” of academic affairs, are 
preferable to wTitten regulation;. Thus, President Lowell 
expressed his belief to the Harvard Board of Overseers: 
“Tradition has great advantages over reguLitions. It is a 
more delicate instrument: it accommodates itself to things 
which are not susceptible of sharp definition: it is more 
flexible in its application .” ' (t has also been urged that 
written provisions involve an element of inflexiliility which 
is avoided by reliance on custom and tradition.* 

Unt|ucstionably, an occasion.tl institution may over a 

long span of years develop a tradition with respect to tenure 

which is both substantively desirable and clearly defined. 

\r such a cj)llegc or university sound principles of academic 

frccilom and tenure in.ay obtain despite tlic absence of an 

explicit, written tenure plan. Bur since a happy outcome of 

this kind has onl>’ occasionally been achieved, most institu- 
• « 

tions would benefit from an attempt to state policy in 
explicit detail.® 

Such an endeavor would \ cry likely disclose gaps which 
need to be filled and, by focusing trustee, administrative, 
and faculty attentum on the problem, would also bring 

> President A. Lawrence Lowell’s report, 1919-19:0, quoted by 
Charles P. Dennison, Faculty Rights md Obligations (i95.t). P- »<>• 

^Dennison (note 1 alK»ve), p. 107, 

•Even the insritutitm gt»vcmed by a proper tradition may be 
somewhat handicapped because it cannot be assumed that its tenure 
poUc}’ and practice will be easily perceived by teachers at other 
places and by the profession at la^. 
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about improvement in tenure policy. A written plan pro* 
vides a greater degree of legal protection. It al&o gives 
faculty members, particularly junior and newer members, 
information concerning their position. And a written plan 
guaranteeing academic freedom and tenure rights can be 
used advantageously to meet attacks by pressure groups 
in times of stress.* 

Recommendation. Tenure plans, with possible rare ex- 
ceptions, should be formally set forth in explicit detail. 

4. i.>cgal protection of tenure is insui)srantial. Judicial 
reluctance to decree specific performance of “personal 
service” contracts, charter provisions authorizing dLscharge 
at \iill. disclaimer and fin.ility clauses, confusing uncer- 
tainty in the written plans of some institutions, the com- 
plete absence of fonnal plans in others, the vaguencjj}. and 
inclusivencss of tennination criteria, and retention of ulti- 
mate decisional authority by most governing boards — all 
underscore the hazards of teliancc on judicial protection of 
tenure. 

Recommendation. Because of the impt)rtancc of enforce- 
ment by an mdependent 'judiciary, those instiumons with 
charters and plans containing provisions which hinder legal 
enforcement should adopt corrective amendments elimi- 
nating or clarifying authorizations to discharge at will, di,s- 

* “If a professor, for csample, u'ere propounding unpopular 
\iews and cauung an irresponsible minority in the conununity to 
demand his dismissal, a legal commitment regarding the professor’s 
rights and obligations might be a more effective defense of the 
colic’s action than an effort to present the nterits of the case to 
an excited public.” Dennison (note i above), p. lot. Pages loi-itS 
of the Dennison book contain an excellent discussion of the gen- 
end problem “Written Commitments vs. Less Formal Understand- 
ings” in academic government. 
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claiiner clauses, finality provisions, confusing ambiguities, 
and vague termination criteria which only remotely bear 
upon a faculty member's fitness to teach, to engage in re- 
search, or to associate with students. 

5. l*hc role of the courts in reviewing dismissal deter- 
minations t)y institutions M'hich have sound, written tenure 
plans should be quite conventional and relatively simple. 
It would be the C()urt's responsibility to detcnninc whether 
the requirements of the plan had been complied with. Was 
there failure to follow the stated procedure? \\'erc the facts 
proved by a preponderance of the evidence* Did the proved 
facts constitute disqualifying conduct within the meaning 
of the plan? 

(Jourts reviewing dismissal determinations made under 
plans which ilitl not conform to sound principles w’ould 
have a more difficult task. For if the iitstitution had not 
accorded the facult)' member academic due process or if 
it had discharged the faculty memlicr for reasons other 
than profes.sional unfitness, the tenure principle would have 
iH'cn infringed and academic freedom undermined. But 
tradition.d doctrine would say th.u in the ab.sence of a 
contmctual limitation on the institution's piwcr of appoint- 
ment and termination, the faculty member in a private 
in.srirution, at least, had no legally protcctibic interest. The 
ansAver to this argument is that, as important as it is, the 
social interest in freedom of ctmtract may in some instances 
be subordinated to a more important social interest — aca- 
demic freedom. 

Reemmnendation. The creative judge, recognizing the 
vital importance of academic freedom in our society and 
its customary acknowledgment in long-establidicd usage. 
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should feel free to hold chat in the absence of a specific 
disdaimer or finality clause, the faculty member of long 
service has acquired a status and that an incident of this 
status is protection from discharge except for good cause 
and after proceedings u hich comply xvith the principles 
of academic due process.® The remedy for infringement 
of tenure should include an order of jiQpinstaccment. 

6. All faculty members, particularly those having tenure, 
should recognize that membership in the community of 
scholars of American higher education entails particular 
obligations. Foremost and best rccogni/cd is conscientious 
discharge of research, teaching, and a.<»signcd administrative 
responsibilities. In addition, the faculty meml)cr must re- 
member that as ‘*a man of learning and an educational 
officer . . . the public may judge his profession and hi> in- 
stitution by his utterances. 1 fence he should at all times Ik- 
accurate, should exercise appropriate restraint, should show 
respect for the opinion of‘x)thcrs, and should make every 
effort to indicate that he is not an iastitutional spokes- 
man.’* ‘ He should be scrupulous in giving reasonable ad- 
vance notice of an intention to resign, for the process of 
replacing faculty members, especially those with tenure, is 
time-consuming and difficult. 

Recornmetidation. The obligation to discharge one’s 
primary responsibilities with fidelity' and diligence, to give 
advance notice of intention to resign, to act with restraint, 
to show respect for the opinions of others, and to avoid 

*See materials cited in Chapter III, notes 104-106. Consult also 
die provocadve essay by Professor Thomas A. Cou'an, “Interfer- 
ence with Academic Freedom: The Pre-Natal History of a lort,” 
Wayne L. Rev. 4: 205 (1958). 

* 1940 “Statement of Principles,*' AAV? Bulletin 44: 291 (1958). 
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giving die impression of being an insdtudonal spokesman 
should be recognized by faculty members. Faculty groups, 
such as the American Association of University Professors, 
might appropriately assume a greater initiative in this re- 
spect than has been customary in the past. 

7. Religious freedom is one of the preferred American 
freedoms. It accounts for tiic hospitable reception accorded 
sectarian colleges and universities by our society. But sec- 
tarian colleges and universities are nonetheless educational 
institutions; and .as such they must recognize the legitimate 
demands of academic freedom and tenure. 

Rccofmncndation. The principles of academic freedom 
and tenure licrc recommended should be applicable to edu- 
cational institutions conducted by religious groups, with 
the pnniso that reasonable limitations because of the reli- 
gious objecrii e of the institution may lie imposed by agree- 
ment entered into between the institution and the faculty 
member at the time of his appointment.’ 

8. Sfunc institutions, particularly those which grant 
tenure on an ad hoc basis, object to the “automatic" pro- 
\ision of some tenure plans. I'his objection is based on a 
misapprehension. The only automatic element m these plans 
is the fixing of the date ar which an institution must dis- 
tinguish between its hitherto unrestricted right not to ap- 

’ The precise character of the “roa'sonable liinitations*' presents 
an extremely difficult pnihicin, which 4icser\cs further study. For 
opposing viewpoints on the general subject of academic freedom 
and the denominational unis’crsits-. sec Robert M. Maclvcr, Aca~ 
ifemir FwJotu in Our Time (iu5t», iSt-iHe; joumet Kahn, “Ihe 
Threat to Academic Frecdtim,” ProcccJhms of the American Cath~ 
olic Vbilosopbica! Association 30: 160 (1956). 
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point and its now imminent obligation. A college or 
university is privileged, under the standards of the pro- 
fession, to release with adequate notice any teacher in any 
rank during his prob;)tionar\' period. But once that period 
has been served and it is decided that a teacher shall be 
retained, privilege should yield to obligation. Refusal to 
grant tenure to a teacher who has scr\'f d his probation and 
is reappointed constitutes failure on the part of the institu- 
tion fully to confirm its judgment. Such a failure is unjust 
to the teacher and harmful to institutional morale. 

Recommendation. Tenure plans should provide that re- 
tention of a teacher beyond a stated probationary temt 
confers tenure. 

9. A teacher who has completed his profcvsi<»nal train- 
ing, serv'ed at an institution for something like seven }iicars, 
and has been reappointed is in some institutions recpiircd 
further to qualify for tenure by achieving a particular rank. 
The difhculty with this criterion is that promotion is often 
conditioned by the financial and actuarial picture in an in- 
stitution." As for the argument that an all-rank tenure plan 
is conducive to an all-tenure staff, it fails to recognize that 
any rank or any post can lie kept fluid by not retaining 
personnel beyond the probationary period. 

Recommendation. Tenure plans should be of the all-rank 

* I George Pope Shannon], “Tlic 1940 Statement nf Principles 
does not associate tenure with rank, nor is it morall\ defensible that 
a man or woman of proved competence should have to wait for 
tenure on the happy accident of death in the superior ranks. Se- 
curity of tenure and opportunit)* for promotion are tu’o different 
things and their confusion has been and is the cause of much in- 
jusrice.” “Editor’s Notes," AAUP BuUetin 42; 585 (1956). 


140 



CONCLUSIONS AND RECONfMENDATIONS 

type; achievement of rank should not be a condition of 
tenure. 

lo. A few institutions go no further than to state that 
tenure must or may be “considered” after a specified pro- 
bationary period. Such a provision docs not constitute a 
tenure plan. A l<}ose commitment of this kind, happily often 
stronger in practice than in promise, is an unnecessary 
aberration from general tenure principle, harmful to staff 
morale and a handicap upon recruiting. 

Reconmiefidation. Provisions requiring consideration of 
tenun; at the conclusion of the probationary period should 
be replaced by provisions requiring the granting of tenure. 

(I. Tenure is based in part on retention; retention is 
based in part on the meeting of evaluative standards. Yet 
only thirty-eight of the institutions sur\*cycd state the 
grounds upon M'hich teachers are judged for promotion and 
tenure, and some of these statements arc inadequate. 

Rccainmendation. The licst practices with regard to 
standards for acquisition of tenure should be studied and 
generally cmliodicd with appropriate local modifications. 

12. Only twenty-six of the eight)' institutions studied 
provide for faculty action on recommendations for tenure. 
Thus only one-third of these colleges and universities re- 
quire rcspoasiblc action by the best-informed group on the 
most important kind of personn^ decision nude on the 
campus. Under these circumstances the reaching pnifession 
is not likely to feel that acquisition of tenure is governed 
by genuinely professional standards, nor will trustees and 
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administratois benefit by the considered and official advice 
of the experts who do the institution’s work. 

Recommendation. Tenure plans should provide for offi- 
cial action by the faculty, at one or more levels, on all 
decisions about acquisition of tenure. 

13. Only thirty-five of the institutions offer procedure 
governing appeal from denial of tenure, and of this group 
of thirty-five only thirteen permit such an appeal to an all- 
faculty group. This means that 84 per cent of these in- 
stitutions have not provided procedures whereby a faculty' 
member who believes himself unjustly or wrongly denied 
tenure may obtain a judgment by his peers. This situation 
demeans the teaching profession. 

Recommendation. Provision should be made for appeal 
from denial of tenure which at some stage pennits judgyicnr 
by a standing committee of the faculty. 

14. Once a faculty menfber has acquired tenure, his ap- 
pointment should be terminated only for professional un- 
fitness or perhaps because of financial exigencies. The 
standard for dismissal because of actions within the aca- 
demic institution should be incompetence in teaching or 
research or gross personal misconduct which unfits the 
faculty member for association with students. External 
affairs only become relevant if they involve “grave moral 
delinquencies which unfit him for contact with young men 
and women.” * As President Conant stated in his final annual 
report to the Board of Over^ers of Harvard University: 

*Zechariah Chafee, Jr., Foreword to Alan Barth, The Loyaky of 
Free Men ( 1951 ), xxvL 
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If the trustees or administrative officen of a nmversicy 
were to eng:^ in any investigation of a professor’s acrmties 
as a citizen, the life of the uiuverstty would be destroyed. 
Of that 1 am sure. Outside of tus classroom a professor speaks 
and acts as a private citizen. What his view’s may be or how 
wisely or foolishly he speaks is no concern of the univaaity 
administration, provided he is not acting illegally as determined 
by due process of law.*® 

Dismissing a faculty member for external actions is an 
e.xtrcmely delicate process involving unusual hazards. For 
the temptation is to base such a decision on the adjudicator’s 
moral code rather than upon the more explicit standard of 
illegal conduct. Yet to remove a faculty member with ten> 
urc because he exercised a choice within the bw is to open 
the w'ay for discharges for ortier lawful actions, because 
purges once begun often know* no stopping pbcc. This is not 
to imply that discharge Ls approprbte in every instance in 
which a faculty member has violated the law. It is only 
w'hcn the viobtion involves a serious criminal offense that 
the extreme sanction of banishment from the teaching pro- 
fession is appropriate. Here the counsel of Judge Qiarles F. 
Wyzanski, jr., one of the nation’s most distinguisdied judges 
and then-President of the Board of Overseers of Harvard 
University, deserves emphasis: 

A University is the historical consequence of the mediaeval 
sttidttim gcnvrale — ^a self>generated guild of students or of 
masters accepting as grounds for entrance and dismissal only 
criteria relevant to the performance qi scholarly duties. The 

men who become full members of the faculty are not in sttb> 

* 

stance our employees. They are not our agents. They are 

*® President James Bryant Conant's report, 1951-195^, p. at. 


*43 



TENURE IN AMERICAN HIGHER EDUCATION 

not our representatives. They are a fellowship of independent 
scholars answerable to us only for academic integrity. 

We undertake the responsibility for handling infractions 
of university codes occurring within the times and places 
where our certificate operates. On these matters we possess 
the best available evidence, we have familiar canons to apply, 
and we have established processes of pidgmcnt and punish- 
ment. 

What facult)' members do outside their posts, we should 
leave to outside authorin'. . . . 

[A university) is not and must not become an aggregation 
of like-minded people all behanng according to approved 
convention. It is the temple of the open-minded. And so long 
as in his instruction, his scholarship, his relations with his as- 
sociates and juniors a teacher maintains candor, and truth as 
he sees it, he may not be required to pass any other test." 

Recommendation, The standard fur dismissal of a faculty 
member w'idi tenure should be incompetence in teaching or 
research or gross personal misconduct w'hich unfits the 
faculty member for association with students. 


1 5. Neither specially qualified personnel nor due process 
procedures may be needed to ascertain simple facts {)cr- 
taining to narrowly defined problems of relative unim- 
portance. But when factual issues relate to a particular area 
of knowledge, when the decisional body is vested with 
great discretion in interpreting and applying the standards 
of decision, and when the ultimate decision will directly 
affect an individual's reputation and livelihood, the con- 
stitttcncy of the decisional body and the procedures it fol- 

Charles E. Wyzansld, Jr., **Sentinds and Stewards,** Harvard 
Alunmi BuUetin, Jan. 15, 1954, p. 316. 
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lows in reaching its decision are of the greatest consequence. 
This, of course, is the situation in tenure dismissal proceed- 
ings. The adverse effects of a dismissal on the individual’s 
career arc extremely grave. Tlie ultimate issues of incom- 
petence or misconduct which unfits the faculty member 
for association with students can best be resolved by in- 
dividuals whose training and experience gives diem the 
insight needed to make these determinations intelligently 
and whose professional status is sufficiently secure to make 
it likely that they will apply objective standards of judg- 
ment. unaffected by jKilitical or public relations pressures. 

Notwithstanding the ntal importance of fair procedure 
and of facultv' participation in proceedings to terminate a 
tenure appointment, the provisions in most tenure plans 
dealing with these matters are rudimentary' in character. 
Perhaps this is an area in which custom and tradition arc 
more significant than formal structure. W'holcsalc revision 
of plans which have proved their merit in aaual operation 
would certainly be unwise. But in the absence of a demon- 
strated effective tradition, there Ls need in most insdnitions 
for careful delineation of procedural rights and of the role 
of the faculty' in dismissal proceedings. 

Once attention has been focused on the prtxxidurc prob- 
lem, it should not be difficult to reach general agreement 
concerning minimal procedural safeguards. For legal due 
process is a generally' accepted ideal, and it has a hard core 
of content that can rcadilyr be incorporated into academic 
due process. 

.More difficult u*ill be the problem of allocating decisional 
responsibility among the trustees, the administration, and 
the faailty. For nearly forty' v'cars the American Associa- 
tion of University Professors through its Committee on the 
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Place and Function of Faculties in Colleges and University 
Government has wrestled with the general problem,** Al- 
thoi^h the Committee has noted progress in some respects, 
the fact remains diat there is no consensus concerning 
either the constituency of the hearing group or the extent 
of faculty participation in the decisional process. Whatever 
die merits of faculty participation in^ other areas of aca- 
demic government, the faculty should have the primary 
responsibility to determine who shall be appointed to the 
faculty' and who shall be removed therefrom. The reason- 
ing underlying this conclusion is that governing Imards, 
“being composed for the most pan of busy men of af- 
fairs,” ** do not have the time and probably do not have 
the competence to reach carefully considered, fully in- 
formed judgments concerning academic personnel. 

It is panicularly important that the faculty be ^iven 
primary responsibility in dismissal cases. The president 
usually is the one who initiates and supervises prc.sentation 
of the charges against the faculty member', therefore he 
should be disqualified from adjudicating the case — although 
he is quite free to state his opinion as the chief adnnnistra- 
dve officer. Not only do the trustees as a rule not possess 
any particular competence to judge a faculty member's 
professional fitness, but their usual reliance on, and def- 
erence to, the president’s advice tends to make his dis- 

** See ‘*Report of Comminee on the Place and FUoecion of Fac- 
ulties in College and Univernty Government,” AAVf Bulletin 19: 
300 (1953); 41: 6* (1955)- 

’*RqKMrc of Committee on die Place and Function of Faculties 
in College and University Government, 1920, quoted in AAUP 
Bulletm 39: 301 (1953). 

** Ibid., 301-302: “Boards of trustees, beii^ composed for die most 
pare ol busy men of affairs frequently possessing no special com- 
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qualification their own. In any event, they arc less impartial 
judges and less qualified to reach intelligent decisions con- 
cerning matters of professional fitness than experienced 
inemt)crs of the faculty. ITic senior faculty members with 
tenure do more than anything or anyone else to determine 
the quality, character, and strength of the institution. They 
have devoted years of service to the institution, and they 
have an abiding interest in its welfare. They, rather dian 
busy lay trustees, have the ability, experience, and time to 
reach fair and informed judgments concerning professional 
fitness. 

Rccojmncndation. Institutions diould revise their tenure 
plans so as ( i ) to provide for adequate due process pro- 
tection in dlsmissitl proceedings and (2) to vest in the 
faculty or its elected representatives primary* responsibility 
for deciding whether the accu»;d faculty member is pro- 
fessionally unfit. In making this revision, comdderation 
might appropriately be gi^ cn to the following suggesdons: 

a. Proceedings to dismiss a teacher with tenure should be 
initiated by the cogni/^int administrative official only after 
he has made sufficient investigation to determine that rea- 
sonable grounds evist for the taelief that the facult)' member 
has committed acts justifying dismissal. In making this 
determination, the administrative official should have the 
assistance of an elected facult)' advisor)' committee. In the 

{)etcncc CO pass judgment on matters of educational policy lely 
chiefly upon the president for information and advice as to how 
things are going and what things should be done. . . . Thus, the 
powers actually exercised by university presidents are, to a vtxy 
great extent, not powers legally ctmfcrrcd upon the office by char- 
ters, bur exercised by the incumbent of the office as surrogates 
for groups of busy men who are nut educational experts, and. for- 
tunately, in most cases know that they are not.” 
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ostial couise o£ events bodi the administrative official and 
the faculty advisory ctnnniictec would interview the faculty 
monber, and opportunity for informal adjustment would 
be afforded. 

b. In event of failure to adjust the matter informally, 
written charges should be served on the facul^ member by 
die administrative offidaL The charges should be set forth 
in as much detail as is practicable; ^ey should be accom- 
panied by a summar)' of the evidence on which the charges 
are based and a list of witnesses to be called. The time and 
place of the hearing should be specified. The faculty mem- 
ber should also be furnished copies of relevant documents 
—charter, statutes, and rulings by the governing board, 
administrative officials, and faculty. The faculty member 
should reply in writing to the charges. 

c. The hearing on the charges should be held b^ore a 
standing conunittce of [fivel faculty members with tenure 
elected by the faculty. The members of the hearing com- 
mittee should be individuals of known independence and 
objectivity who can be expected to exercise an infonned 
judgment concerning the teaching and research qualifica- 
tions of the class of faculty members to which their juris- 
diction extends. In smaller colleges this goal might be 
achieved by electing the members from the entire faculty; 
in laiger universities, a separate hearing group might ap- 
propriately be elected by the faculty of each school. The 
committee should elect one of its members as chairman. 

d. The hearing committee may be able to decide the case 
in favor of the faculty member on the baas of the charges 
made and the answers thereto. If not, the hearing should be 
conducted at a {dace and time fixed by die hearing com- 
mittee. The hearing should be private unless the faculty 
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member requests otherwise. A record of the hearii^ should 
be kept by a stenographer furnished by die insdtution. The 
administrative official should have the burden of proving 
the charge by a preponderance of the evidence. The hear> 
ing should comply with the requirements of academic due 
process, including the assistance of an adviser or counsel 
for both the faculty member and the adminiseradve offi- 
cial, confrontation, cross-examination of witnesses, assist- 
ance of the institution in securing witnesses, opportunity to 
submit oral and written argument, and a decision on the 
record by the hearing group. The hearing group diould 
decide the matter as promptly as possible and furnish a 
transcript of the record and copies of its written findiigs, 
reasons, and conclusions to the administradve official and 
faculty member. 

e. Unless there is a defect of procedure, or a failure to 
prove the charges by a preponderance of die evidence, or 
a misinterpretation of the applicable terminadon criteria, 
the decision of the hearing committee should be finaL On 
appeal by the faculty member, the governing board should 
determine w'hether there has been a defect of procedure, or 
failure to prove the chaiges by a preponderance of the 
evidence, or a misinterpretadon of terminadon criteria. In 
event of such appeal, both the faculty member and die 
administradve official should have the right to appear before 
the governing board and to submit oral and written argu- 
ment. The governing board should tfecide the case on the 
basis of die hearing committee’s import and the reoird of 
the hearing and should also prepsm written findings, rea- 
sons, and condurions which diould be given to the ad- 
ministradve official and faculty member. 

f. Neither the faculty monber nor the cognizant admin* 
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istrative official (or hb superior) shodd dirtctly or in- 
direcdy discuss die case ivith, or in any ivay attempt to 
influence, any member of die hearing committee or of the 
governing board. Both the faculty member and the cog- 
nizant administradve official should be permitted to move 
to disqualify any prejudiced member of the hearing com- 
mittee or of the governing board. Sujfh motion should be 
decided on the record by the remaining members of the 
conmiittee or board. The faculty member and administra- 
tive official may agree that the remaining members of the 
committee shall adjudicate the case or that they shall have 
audiority to co-opt a qualified substitute for the disqualified 
member; in event of failure so to agree, a new member 
should be selected by the same process as was employed 
in choosing the disqualified member. 

g. Suspension during the proceedings should occu^^ only 
in the rare case where there are compelling reasons for the 
belief not only that the faculty member has committed 
disqualifying acts but ai^ that they arc of a character 
which would seriously prejudice his teaching or research 
pending final decision. 

THE RELATIONSHIP OF TENURE TO 
Ca-RTAIN INSTITUTIONAL 
CHARACTERISTICS OF HIGHER EDUCATION 

The institutional characteristics of American higher edu- 
cation reveal an accommodation between those major forces 
which shape the national social structure and the more 
particnlar, often nonnationai traditions which have grown 
out of die performance of a long-establiriied special func- 
tion. In many ways the accommodation has been success- 
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fuU by and laige, social forces and academic tradidons 
have interacted to produce a respectable number of collqies 
and universities noted for productive scholardiip. Never- 
theless, recurrent friction and occasional open depute in- 
dicate that some aspects of these places of leamii^ are less 
than fully harmonious. Four problems are of immediate 
importance for the tenure principle. 

The Problem of Disparate Values 

Some trustees differ from some teachers in their new of 
the function of education. The difference appears to result 
from the fact that these trustees and teachers are governed 
by fundamentally disparate values. This problem should be 
frankly explored in the hope of greater harmony and for 
the good of tenure. 

From the beginning, the trustees of American institu- 
tions of higher eductrion have been the representatives of 
one or another major social pow’er, often the dominant 
one.’® In the earliest period this pow-cr was usually that of 
the dominant church in the communit)% and this is still 
true of a number of private, religiously-oriented insdtu- 
tions. Later, and now preponderantly, the controlling 
power is the whole complex of forces that seek to conserve 
the existing social structure. Proof is to be found in the 
populating of boards of trustees by administrators of finan- 
cial accretion, business lawyers, churchmen, and persons 
w'ho have held responsible positions in government. Signifi- 
cantly, among the groups who mike important contribu- 
tions to human welfare but receive only minimum repre- 
sentation on educational governing boards are teachers. 

1“ Richard Hofstadtcr and Walter P. Met/ger, The Deveiop- 
wan of Academe Freedom in the United States (1955). 
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Governing boards of coUeges and universities have un- 
questionably often shown remarkable understanding and 
imagination in managing their institutions. Nevertheless, 
they have at other times lacked the degree or kind of ex- 
perience necessary for expert authority over an academic 
enterprise. For example, there were once frequent instances 
where a maiority of a board of trustees sided tvith those 
elements in the community who had ignorantly disap- 
proved of certain explorations of subject matter or of 
some pedagogical practice. Such cases still occasionally 
arise. Now, more often, the failure is of the sort where the 
governing board aligns itself with community disapproval 
of a teacher's free expression or action as a citizen. In all 
these matters, the mistake of the governing board appears 
to derive from too great devotion to the value system of 
conservation and a limited perception of the essential aca- 
demic needs of exploration and freedom. 

The values which command the devotion of teachers arc 
distinctly different. The "scholar's primary allegiance is to 
free inquiry; he feeds upon its fruits, he is committed to 
its practices, he hopes that it will jastify his labor. In the 
pracrice of this freedom, the teacher cannot remain a schoLir 
if he pays much attention to whether society regards his 
exploration and hb results as mainly supportive of the exist- 
ing scheme of thiigs, or mainly useful to some plan for 
radical change. Of course he knows that he may sometimes 
be labeled a '‘revolurionary,’* at odier times a “reactionary,” 
and perhaps both rimultaneously if he takes the middle 
ground at a time of sharp divirion of public opinion. But 
he mi»t take that rbk, because odwrwbc he would find him- 
self rejecting the intellectual dbc^line of scholatritip and 
die fundamental value of hb profesrion — die quest for a 
better trudi. 
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Satisfactory practical reconciliations between tbe dis- 
parate values of trustees and teachers are sometimes 
achieved. A college or university may over a period of time 
develop a tradition of such scholarly splendor that all con- 
cerned will live happily together under its beneficent con- 
trol. A governing board, as has been noted, may be made up 
of individuals who understand and strongly support free- 
dom of inquiry. Most often, probably, a sarisfactoiy en- 
vironment for scholarship is achieved by the wisdom of an 
expert pre.sidcnt as he goes about his daily task of inte- 
grating the demands of society and the principles of the 
academic tradition. Unfortunately, the accidents of time 
and the strains of life can — with rather shattering unex- 
pectedness — disturb any of these adjustments. The tensions 
of hot and cold war, the agonies of institutional poverty, 
conflict over racial integration — all of these have produced 
crises where the established order demands a safe conserva- 
tion or even an unquestioning conformin'. No teacher who 
is a scholar will fail to resist such pressures; he must with 
pro{K‘r decorum assen his permanent commitment to the 
quire different values of academic freedom, e\'en if his 
teaching appointment is thereby endangered. 

The implications for tenure of any conflict benveen the 
general social principle of conservation and the parricular 
academic principle of freedom are obvious. If the issue is 
to be wisely debated benveen the governing board and the 
faculty, the teachers who make up the faculty must have 
security — ^i.e., proper standards and procedures goveming 
acquisition and termination of tenure. If diesc safeguards 
exist, there is a chance dtat disparity can be transcended 
for the good of all If the protections are not present, it is 
likely that the weaker party will suffer by the fact that it 
has been drawn into ctmtroversy; the teacher will lose his 
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job and the institution and die community will lose their 
chance to understand better the nature of the educational 
function. 

It may be significant that no college or university offers 
criteria or procedures by which the faculty — ^thc persons 
whose lives and welfare are one with that of the institution 
—can take action to remove a trustee of demonstrated in- 
competence. 


The Problem of the 
E7nployer ‘Employee Relationship 

The status of a teacher in American higher education 
sometimes receives different interpretations and emphases 
by die governing board and by the teacher, often most 
seriously different in tenure disputes. 

To begin with, the teacher is aware of the fact that the 
first great universities — Bologna, Padua, I leidelberg, Paris, 
Oxford, and Gunbridge — consisted, corporately, of the 
faculty. This was true v«bcn they began their work and, 
despite the passing of centuries, it remains largely un- 
changed. And the contributions to learning of these archc- 
t)'pes, and of other kuropean institutions modeled upon 
them, have been of the highest order. In America, on the 
other hand, the early colleges w’crc established and given 
their original support chiefly as service institutions, they 
were usually charged direedy with such ta.sks as the pre{v 
aradon of the clergy or the imparting of culture to the sons 
of the gentry. Only dowly and late did the idea anerge 
of the independent pursuit of knowledge under the con- 
trol of die faculty. But by now it is clear that the concept 
of a “community of scholars” is gaining increasing accept- 
ance in this country. Although faculdes do not seek 
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‘^ownership'* and identification as die legal corporate en- 
tity, they arc more and more coming to regard themselves 
as the central reality of their institutions. Faculties whose 
duty is to carry on the educational process are increasingly 
inclined to seek the authority needed for die effective dis- 
charge of that responsibility. 

I'hus both the historical origin of higher academic in- 
stitutions and the present developing awareness of a need 
for greater power, which has been very largely granted in 
some of this country’s most distinguished institutions, lead 
the teaching profession to reject the idea of simple employ- 
ment as correctly expressive of the relationship between 
the teacher and the college or university. 

Many trustees bring to their work a different point of 
\ic\v. Most mcmlicrs of governing boards are probably, in 
their main occupation, cither employers or engaged in 
the service of employer interests. Hiring and firing is p,irr 
of the ordinary business of life. .\nd when an individual 
first becomes a member of a governing board he meets a 
situation which docs not seem very different; on the campus, 
t»»o, persons are engaged for s^Kcific terms at specific 
salaries. I he ordinary' apparatus of payrolls, withholdings, 
and other routine processes apply to teachers as they cus- 
tomarily apply ro employees. Also, the trustee may find in 
the charter of his institution a stated authorin’’ to cng.igc 
and dismiss the teaching staff, without any contiguous 
(qualification of that power. 

In this noniiativc scheme of things, the trustee then dis- 
covers the complicating principle of tenure, which may 
l)c embodied in a formally adopted set of rules governing 
standards and procedures. If he seeks an expbnation, he 
learns about the need for co-ordinate measures of responsi- 
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bility and authority and about the compelling social neces- 
sity for protection of the teacher’s freedom. Obviously 
insistence upon the classical concept of an employcr- 
emjdoyee relationship docs not furnish a proper base for 
resolving a dispute in this area betvi'een the board and 
the Acuity. And so, with more or less illumination and 
good will, the trustee addresses himself to a review of the 
teacher's position in the academic complex. The nmge, 
variety, and success of that review in eighty institutions is 
indicated by the detailed findings of this study. 

Leaving aside the particular achievements or failures in 
establi^ing tenure on a sound basis, one general conclusion 
seems clearly established. Review of the tenure situation 
in any institution should continue until all permanent mem- 
bers of the faculty are fully recognized as essential ele- 
ments of the authority of the corporation in nutters rglaring 
to the acquisition or termination of permanent status. 

The Problem of jhe Teacher as an Expert 
* 

A teacher in a college or university has received social 
recognition as an expert in his subject and in the pncticc 
of teaching. This means that he should receive the special 
freedoms and defenses which society' nonnally accords to 
experts, because so much effort has been invested in their 
training and because they are so difficult to replace. A 
jut^c, for example, is given a high degree of personal free- 
dom and security by superior rewarik and long tenure of 
office — because he discharges the august resfionsibility of 
administering jastice. Likewise, the surgeon, although un- 
protected by investiture, receives by community agreement 
an extraordinary status^-because of his overwhelmingly 
vital function. The teacher r^ards himself as carrying on 
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work of no lesser importamce—his charge as an expert is 
safeguarding die life of reason. Of course, judge, surgeon, 
and teacher, as men, derive some private benefit frmn die 
privilege attached to their ^pert scitus, but that good 
fortune is coincidental. The social principle remains un- 
changed: die welfare of society requires that valuable serv- 
ants be free and safe to do their work. 

It is a commonplace of history that society often turns 
against its leaders, including its experts, when things go 
seriously wrong. Whether the fault is in the judgment of 
the ex{)ert or in the resources and authority put at his 
disposal is not always carefully looked into. This principle 
of blame operates in the United States as it does elsewhere 
and apparendy with more than average speed wdien the 
expert works in the realm of ideas. The obscurantism which 
marked the McCarthy era w'as not the first in American 
history. 

Teachers, most of whom are profesrionally ctmeemed 
with ideas, know that social disapproval is likely at some 
time or other to harass most practicing experts. They there- 
fore propose to protect themselves as well as they can by 
institutionalizing the standards and procedures which deter- 
mine their status. I fence the tenure principle; hence, most 
importantly, judgment by other teachers within a tenure 
s)’stem. 


The General Problem of Freedom 
in Academic Institutions 

Important as tenure is, it is but one aid in die never-ending 
task of creating and maintaining die freedom which fosters 
creadve scholardiip in American higher educadon. There 
are odicr dai^rs to academic freedom than those which 
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tenure protects against** Foremost among these is the un- 
willingness or inability of stnne administrators to give un- 
grudging acceptance to the spirit of tolerance and equality 
which is part of the philosophy of academic freedom. In 
institutions where this attitude prevails, the existence of a 
formal or informal tenure plan is no assurance that academic 
freedom is recognized in any meaningful sense. 

Fortunately, it is not likely that many administrators 
would agree ith the foUowii^ statement made by a presi- 
dent of one of the institutions studied: “The administra- 
tion of the college is opposed to tenure as a policy. . . . No 
teacher should want to remain where he is not wanted. 
Most administrations can and do circumvent the finest 
tenure provisions by encouraging resignations.’* I'hc state- 
ment has the merit of frankness, but it is fatally defective 
in its perception. There is no recognition of the c^dmal 
principle that those who determine unwantedness must be 
qualified to render such a judgment and must act according 
to standards which are ap|>ropriatc and according to proce- 
dures which are just. 

Unfortunately, and more Mgnificantly, there is c\ idcnce 
riiat academic freedom, and tenure along with it, is some- 
times endangered by the failure on the part of an ad- 
ministrator to maintain a general spirit of freedom in his 
relations with his faculty. Thus, a teacher at one of the 
institutions surveyed wrote as follows: 

**Sce Lawrence PoddI, "Awaulc from Within,” The Common- 
weal 65: 427 (1957), cridcaHy appraidng “four infloenccs” which 
have caused a decline in academic responsibility. Professor Podell 
also notes that academic freedom is rarely infringed by the “dy- 
namic disnussai of a professor. Often, less noticed, but more effec- 
tive limitations are accomplidied through the altering of employ- 
ment practices, standards, budgets, salaries and currieula. . . ." 
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I am sure you will agree that die **healdi” of the retadona 
between administration and faculty as a whole directly bean 
on whether tenure at an insdtudon is in good, bad, or in- 
different health. I am going to say to you exacdy what 1 
think by way of general comment on this score. ... I 
find academic freedom here ... in a state of indifferent 
health. Formal discussions in faculty meerings and in com- 
mittee meedngs do not seem to me pen'aded by a spirit 
of free discussion, undertaken in die belief that decisions of 
importance are really being shaped in those meedngs. De- 
cisions of importance are largely being formed by the presi- 
dent; and to the extent that faculty are consulted in forming 
them, they are consulted on the whole in an ad hoc manner. 
A good many of the faculty seem to feel the futilit}’' of at- 
tempting to say uhat they really think, on what they think 
of real importance, by the dme matters come up for open 
discussion bctvreen faculty and administradon. Our presi- 
dent is a man of ability, an ambidous nun, much preoccupied 
\\ ith the promotion of the college and its problems of finance. 
Yet he tends to hold the reins of decision on matters of 
mutual concern to himself and the faculty rather dghdy 
within his own hands. In .short, his administradon is more 
autocratically disposed than othensise. Where this remains 
rhe case, an uneasiness obtains in matters of appointment 
and tenure, in spire of reassuring progress that has been made 
in stated policy.*^ 

I'l'hc \icws of this writer should be con^ared w'ith those ex- 
prevved l>\ a faculty member ar another insdtudon: “No clear 
statutorv definitiun of tenure for the various ranks exists in written 
form. ... In actual practice, how’ever, department heads, deans, 
and other administrators have shown that they are acquainted with 
and respect fully the AAUP principles of tenure. ... In the opin- 
ion of the executive committee of the . . . [AAUP] Chapter, the 
conditions of academic freedom at . . . may be characterixed as 
very good.” 
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There is, unhappily, no readily available corrective for 
this atoation. As Buike said, “Constitute government how 
you please, infinitely the greater part of it must depend 
on ... the prudence and uprightness of ministers of 
state.” ** And so in the case of academic government, en- 
deavors to improve formal structures must not be per- 
mitted to obscure the importance ol^ efforts to seek out 
trustees, administrators, and faculty members of wisdom, 
courage, and rectitude. 

The present scene in American higher education is one 
of general peace except for re-evaluation of the situation 
created by the recent “security” h)'steria. The economy of 
education is not very rewarding to the individual, but he 
is not in acute distress and is at least receiving attention. 

And yet the picture is far from satisfactory. If a period 
of major strain should arrive, there is strong likelihood that 
the htent, unresolved differences between the trustee at- 
titude and the faculty attfmde would again produce a series 
of harmful controversies. The conflict betu'een the em- 
plo3nnent and tenure principles of staff appointment would 
recur. The teaching profesrion would again need to wield 
defenrive weapons, w’hich, although it might be tempo- 
rarily successful, would have the unfortunate coasequence 
of taking teachers away from their main business. 

This point in time b perhaps as appropriate as any for 
serious, unimpassioned effort to improve the structure of 
higher education. The purpose of this stu<ty has been to 
surest that one pronusing avenue toward productive re- 
construction is that of improving the policies, plans, and 
practices which implement the tenure principle. 

*• Tbouf^t on the Cause of the Present Discontenu, in Works 
(1816), I: 379. 



Appendices 


THF, eighty colleges and universities selected for study arc 
listed in Appendix A. 'I he questionnaire sent those insdtu* 
tions is lepioduced in Appendix B. Appendices C D, E, and 
1' rcpMHiucc four important documents exolved by organiza- 
tions XV Inch hax e a particular concern with the standards and 
proccduies of acquisition and termination of tenure and wirii 
academic due process. 
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Tfemple Universit\% Philadelphia, Pa. 1888 919 498 186 11*25^ 

Thiel CoUcge, Greenville, Pa. 1870 30 28 14 375 

United States Naval Postgraduate School, Monterey, Calif. 1909 97 97 ^ 83 * 52a 

University of California, Berkeley, Calif, 1H68 33 » 3 ^^ 


iNsrmmoNs studied 




B 

The Qtustumnaire 


TENURE LAW AND PRACflCE OF AMERICAN 
COI^LEGF^ AND UNIVFRSITIF.S 

The purpose of this questionnaire is to (»htain infoiination 
and opinion relating to the taw and practice of tenure ac- 
quisition and termination in colleges and universities of Cali- 
fornia, Illinois and Pcnnsyt<i^nia. 

As an aid to full and free statement, the Project suggests 
the possibility'’ of two kinds f»f answers: 

1. Unrestricted mstcers: Answers not designated as re- 
stricted will be understood to be available for quotation 
and identifiable as to source and institution. 

2. Restricted answers: The Rrojcct recognizes the compli- 
cated and ever-continuing public relations proUem faced 
by every institution. Particularly, the chief administra- 
tor of a college or university may wish to communicate 
information or opinion but may hesitate to do so if his 
whole reply will be made pubUc. Wc therefore .suggest 
the possibility of restricted answers. Please feel free to 
indicate that an answer is not to be quoted, or a source 
or institution identified, without permtsaon. 
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THE QUESTIONNAIRE 

Please head your reply vnth the name of the repor^g in- 
stitution^ the name and title of the reporting officer^ and the 
date. 


PART I. LEGAL STATUS OF INSTITUTION 

1. Public or private: Is your insticudun controlled or fi- 
nanced by the .state or municipality; does it have a private 
charter- Please describe. 

j. Selection of trustees: How are trustees or regents selected, 
and for what terms? 

3. Controlling authority: Under the statute, ordinance, or 
charter establishing your institution, who pos.sesses the final 
respomibility fur appointment and discharge of tenure tcach- 
ers* 


PART II. go\'i:rninxj DOCU.MENTS 
AND PROMSIONS 

W'e request copies of the foHo\\ing documents or, if it 
is not feasible to supply a dtK'ument, of the excerpts relevant 
to tenure: its meaning, and the standards and procedures gov- 
erning appointment of teachers to tenure positions and gov- 
erning termination of tenure appointments. If there are no 
such provisions' or documents, please so state. 

1. Basic charter of the institution: c<»rporatc charter; legis- 
lative enactment, municipal ordin.ince, etc. 

2. Implementing rulings, formal and inlormah trustee or 
regental rulings (such as statutes, by-laws, resolunons, t^r- 
adng manuals, statements of policy, expression of agreement 
with A.A.U.P. principles of academic freedom and tenure, 
decisions having precedent value, etc.); rulings by public 
officials .such as attorney's general, stiperintendents of instruc- 
tion, and other public officials. 

3. Institutional administrative rulings, formal, informsd, and 
advisory: regulatiom, rulings, statements, decisaons, etc., by 
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officeis or grot^ exercising formal or advisory authority 
(president^ chancellor, provost, administrative or educational 
councils, etc.). 

4. Contract provisions: contract forms including informal 
clauses contained in letters employing teacher or notifying 
non-tenure appointee of acquisition of tenure status. If there 
are relevant judicial or administrative decisions interpreting 
your contract terms, please gisx references. 

5. Facuity statements: legislation, rulings, advisory state- 
ments of policy, etc., of faculty, faculty senate, etc. 

6. Otbn relevant documents and promsions. 

PART in. DEFINITION OF TENURE 

1. Official definition: Please state the official definition of 
tenure in force at your insdtution. If there is no official 
definition, please so state. 

2. Informal definition: If your experience and judgmgit as 
an administrator suggests divergence betsscen the official 
definition of tenure and tenure in practice, please redefine it. 

PART IV. ACXJUlSITION OF TENURE 

In answering the following questions, please state whether 
your answer is based on the applicable rules, by-laws, etc., 
or whether it describes custom or practice not required by 
rules, by-laws, etc. 

I, Criteria: 

a) Automatic: Please state here (even if covered else- 
where) those standards which operate automatically, 
for example, tenure "by eighth annual appointment 
at the rank of inoructor.*' 

b) Evaluative: A statement of evaluative criteria or 
faemrs can only be a generalization about a host of 
individual dedakms. But, from a number of such 
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generalizations should come at least a picture of re- 
curring emphases. Accordingly, please state the criteria 
or factors which determine appointment or advance- 
ment to a tenure position. 

2. Procedure: Please state the manner in w'hich tenure is 
acquired at your institution, indicating the role of the facul^, 
department heads, administrative oiiicials, and trustees in the 
process. 

V Reviev) of decision not to promote to tenure position: 
Are there procedures under which a non-tenure appointee 
who has not been promoted to a tenure position may secure 
a review of tins dccisio*'- ff *.<• r 

PART V. lERMINATION OF TENURE 
(other than by death or retirement) 

1. Criteria: What are the criteria or reasons for terminating 
tenure? Arc these criteria or reasons spelled out in applicable 
rules, by -Ians, etc., or arc they left for case to case develop- 
ment in interpreting a general clause, such as “good cause,” 
etc.? 

2. Procedure: Please list the rules, by-Ian's, etc., which 
prescribe the procedure to be followed in cases of termina- 
tion of tenure appointments, including provisions, if any, 
u hich pertain to informal conciliation, initiation of proceed- 
ings, pre-hearing procedures, requirements and character of 
hearing (confrontation, cross-examination, right to counsel, 
right to copy of record, etc.), designation of decitional author- 
ity, appellate procedures, and role of faculty, administration, 
and trustees, etc. 

^ Financial stringency proiisions: Please describe the pro- 
cedures and criteria intended to cover general staff curtail- 
ment or reductions in salary because of financial stringency, 
insofar as they affect tenure teachers. 
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PART VI. CASES 

Mease list cases relating to tenure acquisition or termina- 
tion occurring at your institution within the past ten years 
and indicate whether a public nr confidential record or re- 
port is available for study. 

PART VII. STATISTICAL FRAMEWORK 

1. Total teaching staff: 

2. Total teaching staff, full time: 

3. Total teaching staff on tenure: 

4. Number of proceedings to tenninare tenure hich have 
been instituted on your campus during the past ten years; 

5. Number of tenure teachers dismissed during the past 
ten years: 

6. Number of tenure teachers granted full hearing and 
then dismissed during the past ten years: 

7. Number of tenure teachers granted full hearing and 
then retained during the past ten years: 

8. Number of tenure teachers who resigned after a ques- 
tion of tenure termination had been presented, during 
the past ten years: 

The Project will be grateful for any general statement or 
critique you may wish to make. 
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Academic Freedom and Tetinre 
Statements of Principles 


Editor's Note: In 1915 a Coniniittec on Academic Free- 
dom and Academic Tenure of the American Association of 
University Professors formulated a statement on academic 
freedom and tenure, known as the 191 ^ Declaration of Prin- 
ciples, which was officially endorsed by the Association at 
Its second Annual Meeting held in Washington, D.C,, Decem- 
l)cr 31, 1915 and Januaiy 1, 1916. 

In 1925 the American Oiuncil on Education called a con- 
ference of representatives of a nunilicr of its constituent mem- 
tiers, among them the American Asstxriarion of University 
Professors, for the purpose of formulating a shorter state- 
ment. The statement formulated at this conference, knowm 
as the 1925 Conference Statement on Academic Freedom 
and Tenure, was endorsed by the Association of American 
Colleges in 1925 and by the American Association of Uni- 
versity Professors in 1926. 

* From die American Association of University Professors, Bti/- 
/fft'n, 44: 290-293 (No. lA, ^ring, 1958). 
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In 1929 The American Association of University Professors 
formulated and endorsed a statement concerning academic 
resignaticms. 

In 1940, following a series of ’{oint conferences begun in 

1934, representatives of the Amencan Association of Uni* 

veraty Professors and of the Assoaarion of American Col* 

leges agreed upon a restatement of the principles set forth 

in the 192^ Conference Statement. Thh restatement, known 

to the profession as the 1940 Statement of Principles on 

Academic Frcedmn and Tenure, \»as oflicialK endorsed bv 

^ • 


the following oiganirations in the years indicated: 

Association of American Colleges 1941 

American Association of University Professors 1941 

American Library Association (adapted for libranans) 1946 
Association of American Iaw Schools 1946 

American Political Science Association 1947 

American Association of Oill^cs for Icacher Fduca* 
tion* i9to 

Association for Higher Education, National Education 
Association 19S0 

American Philosophical Association: 

Western Division 1952 

Eastern Division 19^3 

Southern Society for Philosophy and Psychology 19^3 


1940 Statement of Principles 

The purpose of this statement is to promote public under- 
standing and support of academic freedom and tenure and 
agreement upon procedures to assure them in colleges and uni- 
versities. Institutions of higher education are conducted for 
the common good and not to further the interest of either 

* Endorsed by predecessor, American Association of Teachers 
GiUeges, in 1941. 



1940 STATEMENT OF PRINQPLES 

the individual teacher* or the institution as a whole. The com- 
mon good depends upon the free search for truth and its 
free expostrion. 

Academic freedom is essential to these purposes and applies 
to both teaching and research. Freedom in research is funda- 
mental to the advancement of truth. Academic freedom in 
its teaching aspect is fundamental for the protection of the 
rights of the teacher in teaching and of the student to free- 
dom in learning. It carries with it duties correlative with 
rights. 

Tenure is a means to certain ends; specifically: (i) Free- 
dom of teaching and research and of extramural activities, 
and (2) A sufficient degree of economic security to make 
the profession attractive to men and women of ability. Free- 
dom and economic security, hence tenure, are indispensable 
to the success of an institution in fulfilling its obligations to 
its students and to socict)'. 

Academic Freedom 

(a) The teacher is entitled to full freedom in research and 
in the publication of the results, subject to the adequate 
performance of his other academic dunes; but research for 
pecuniary return should be based upon an understanding 
with the authorities of the institution. 

(b) *rhe teacher is entitled to freedom in the classroom in 
discussing his subject, but he should be careful not to intro- 
duce into his teaching controversial matter which has no 
relarion to his subject. Limimtiuns of academic freedom be- 
cause of religious or other aims of the institution should be 
clearly stated in writing at the time of die appointment. 

*The word "teacher” as used in diis document is understood to 
include the invest^tor who is attached to an academic institution 
without teaching duties. 
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(c) The college or nnivendity teacher is a citizen^ a mem- 
ber ctf a learned profession, and an officer of an educational 
institution. When he speaks or writes as a citizen, he should 
be free from institutional censorship or discipline, but his 
special position in the community imposes special obligations. 
As a man of learning and an educational officer, he should 
remember that the public may judge his profession and his 
institution by his utterances. Hence he 'should at all times be 
accurate, should exercise appropriate restraint, should show 
respect for the opinions of others, and should make every ef- 
fort to indicate that he is not an institutional spf>kesman. 

Acadetnie Tenure 

(a) After the expiration of a probationary period teach- 
ers or investigators should have permanent or continuous 
tenure, and their serWees should be terminated ordy for ade- 
quate cause, except in the case of lenrcmenr for age, or«under 
extraordinary circumstances because of financial exigencies. 

In the interpretation of this principle it is understood that 
the following represents ^4^ccptab]c academic practice: 

(i) The precise terms and conditions of every appoint- 
ment should be stated in writing and be in the possession of 
both institution and teacher before the appointment is con- 
summated. 

(a) Beginning with appointment to the rank of full-time 
instructor or a higher rank, the probationary period should 
not exceed seven years, including uithin this period full- 
time service in all institutions of higher education; but subject 
to the proviso dtat when, after a term of probationary service 
of more than three years in one or more institutions, a teacher 
is called to another institution it may be agreed in writing 
that his new appointment is for a probationary period of not 
more than four years, even though thereby the person’s total 
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probationaiy period in the academic profesuon is cxtoided 
beyond tlie normal maximum of seven years. Notice should 
be given at least one year prior to the expiration of the pr<^- 
tionary period if the teacher is not to be continued in service 
after the expiration of that period. 

(3) During the probationary period a teacher should have 
the academic freedom that all other members of the faculty 
have. 

(4) Termination for cause of a continuous appointment, 
or tlie dismissal for cause of a teacher previous to the ex> 
piration of a term appointment, should, if possible, be con- 
sidered by both a faculty Cfxnmittee and the governing board 
of the institution. In all cases where the facts are in di.spute, 
the accused teacher should be inf<»rmed before the hearing 
in writing of the charges against him and should have the 
opportunity to be heard in his own defense by all bodies that 
pass judgment upon his case, fie should be permitted to have 
with him an adviser of his own choosing who may act as 
counsel. There should be a full stenographic record of the 
hearing available to the parties concerned. In the hearing of 
charges of incompetence the testimony should include that 
of teachers and other scholars, either from his own or from 
other iastitutions. Tcacheis on continuous appointment who 
arc dismissed for reasons not involving moral tuiptude should 
receive their salaries for at least 1 year from the date of 
notification of dismis.sal whether t>r not they are continued 
in their duties at the institution. 

(5) Temunation of a continuous appointment because of 
financial exigency should be demonstrably bona hde. 

Interprctations 

At the conference of representatives of the American As- 
sociation of University Professors and of the Association of 
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American Colkges on November 7-4, 1940, die foBowing 
tnmrptretadons of die 1940 Statement of Principles mi Academic 
Freedom and Tenure were agreed upon: 

(1) That its operation should not be retroactive. 

(2) That aU mnure claims of teachers appointed prior to 
the endarsement diould be determined in accordance widi the 
princi{des set forth in the 1925 Conference Statement on 
Academic Freedom and Tenure. 

(3) If the administration of a collie or university feels 
that a teacher has not observed the admonitions of Para- 
graph (c) of the section on Academe Freedom and believes 
that the extramural utterances of the teacher have been such 
as to raise grave doubts concermng his fitness for his posidim, 
it may proceed to file charges under Paragraph (a) (4) of the 
section on Academe Tenure. In pressing such charges the ad- 
ministration should remember that teachers arc citirens and 
diould be accorded the freedom of citizens In such c^ses the 
administration must assume full responsibility' and the American 
Association of University Professors and the Association of 
American Colleges are ffee to make an investigation. 

1925 Ctmference Statement* 


*Sapetaeded by the 1940 Sta t emc p t of Principles on Academic 
Freedom and Tenure . . . [not reprmted here]. 



D 

Recommended Institutional Regulations 
on Academic Freedom and Tenure 


(Approved by Cominittee A on Academic Freedom and 
I enure, August 4, 1957) 

1. (a) 'I'he precise terms and conditions of every appoint- 

ment to the faculty ssill be stated in writing and be 
m the possession of both the insdtudon and the 
teacher l)cfore the appiuntment is consummated. 

(b) ^^'ith the exception of temporar)’ appmntments for 
specilicaily limited terms, all fuU-dme appointments 
to the rank of instructor or higher uill be of two 
kinds: (1) probationary appointments, and (a) ap- 
pointments with continuous tenure. 

2. (a) Probadonar)' appointments may be for one year or 

for other stated periods, subject tn renewal; but the 
total probarionary period uill not exceed seven years, 
includu^ previous full-dme service with the rank 
of instructor or higher in other insdtudons of higher 

* From a memorandum issued by die American Assoctadon of 
University Professors. 
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learnii^} provided, that in the ca^ of a faculty metn> 
her called from another iastitution it may be re- 
quired that he serve in probationary status for a 
period not to exceed 4 years, even thou^ thereby 
his total probationary period in the academic pro- 
fession is extended beyond 7 years. 

(b) Written notice that a probationary appointment is 
not to be reneu'ed will be given to the faculty mem- 
ber in advance of the expiration of his appointment, 
according to the following niinunum periods of 
notice: (1) at least ) months before the end of his 
duties during the first academic year of faculty serv- 
ice in the institution, exclusive of a summer session, 
(2) not later than December 15 of the second aca- 
demic year of such service, if the appointment ex- 
jMres at the end of that year; or, if a 2-year 
appointment terminates during an academic year, at 
least 6 months in advance of its termination; and (3) 
at least 12 months before the expiration of an ap- 
pointment after ^re than 2 years in the institution. 
Notice of the tefms and conditions of a renewal 
will in all cases be given at least 3 inontiis before 
teaching duties terminate during the previous ap- 
poinnnent, exclusive of a summer session. 

3. Appointments w*ill be with continuous tenuic unlevs 
otherw'ise specified. Unul retirement of the faculty 
member and subject to the procedure specified in 
Regulation 5, below% such an appointment is ter- 
minable by the institution only for adequate cause 
or on account of extraordinaiy financial emergencies, 
after not less than 12 months* notice to the faculty 
member. 

4. If a member of the faculty desires to terminate an 
existing aj^oimment, or to decline a renewal in the 
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absence of notice of non>renewaK he shall give notice 
not less than 3 tnontlis if his rank is instructor or 
asdstant professor, and not less than 4 months if his 
rank is higher, before the end of his duties during an 
academic )'car exclusive of a summer session} but he 
may properly request a waiver of this requironent 
in case of hardship or in a situation where he would 
othciw'ise be denied subsrantial professional advance* 
nient. 

5. Termination for cause of a permanent appointee, 
dismissal of a faculty memlier during a limited ap- 
pointment, or the non-rcncual of a probationary ap- 
pointment witli less advance notice than that specitied 
in these regulations shall be preceded by a statement 
of reasons and by opportunity’ to be heard by the 
tribunal or tribunals specified in Regulation 6. Dur- 
ing the proceedings the facultx' member will be 
permitted to have an advisor of his own choice, 
who may act as cr>unsel. A full stenographic record 
of the hearing, if one is held, svill be taken and 
made available to the parries concerned. If the 
faculty members cwnpctence is in question, the 
testimony uill include that of qualified faculty mem- 
bers from this or other insritutions of higher educa- 
tion. 

6. I Here specify the tribunal or tribunals before which 
a hearing may be had pursuant to Regulation 5. A 
furthcoming )oint statement of the Association of 
American Colleges and the American Assodatimi of 
University Professors will contain suggestions as to 
suitable tribunals.) 

7. Until the final decision upon termination of an ap- 
pointment has been reached, the faculty membtf 
will be suspended only if immediate harm to hhn- 
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self or others is threatened by his continuance. If 
the appointment is terminated, the faculty member 
will recets'e his salars' for at least tiie period of notice 
to sshich he is entitled under these regulations, and 
uill be continued in his duties for that period unless 
his sselfare or that of the institution requires that 
he be granted a lease of absence. 

If a tenure appointment is terminated liccausc of a 
financial emergency, the released facults member's 
place will nor be filled b\ a replacement within a 
period of two years, unless the released faculty 
member has been offered reappointment and has 
declined 

All members of the facultv arc entitled to academic 
freedom as defined in the 1940 Statement of Piin* 
ciples of Academic Freedom and tenure foimuhrtd 
by the Association of \mencan C ollcgcs aijd the 
American Association of Universits Professors 1 he 
pertinent provisions of this Statement arc .is follows 

(a) The teaclvDT is entitled to full freedtim in re- 
search and in the publication of the icsults, subject 
to the adequate peifomiancc of his other icadcmie 
duties, but research for pccuniars' return should 
be based upon an understanding w ith die authori- 
ties of the institution 

(b) The teacher is entitled to freedom in the class- 
room m discussing his subject, but he should be 
careful not to introduce into his te.iching con- 
trosersial matter which has no relation to his 
subject. Limitations of academic ficeilom because 
of religious or other aims of the institution should 
be clearly stated in w nting at the time of the ap- 
pointment 

(c) The college or uniseruty teacher is a cin/eiv 
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a member of a learned profesdon, and an officer 
of an educational institution. When he speaks or 
writes as a citizen, he should be free from institu- 
tional censorship or discipline, but his ^tedal posi- 
tion in the community imposes special obligations. 
As a man of learning and an educational officer, 
he should remember that the public may judge his 
profession and his institution by his utterances. 
Hence he should at all times be accurate, should 
exercise appropriate restraint, should show re- 
spect for the opinions of others, and should make 
every effort to indicate that he is not an institutional 
spokesman. 

If a faculty memlter on probationaiy- appointment 
alleges that a decision not to reappoint him is caused 
by considerations violative of academic freedom, 
his allegation shall be given prcliminar)' consideration 
by the follow ing faculty committee. | here designate, 
or specify the composition of, the committee]. If 
the committee concludes that there is probable cause 
for the faculty mcmlier’s allegation, the matter shall 
Ik* heard in the manner set forth in Requisition 5, 
except that the facult) member will l>e responsible 
for stating the grounds on w liich he bases his allega- 
tions and the burden of proof will rest upon him. 
Admiiii-strative pervmnel who hold academic rank 
arc subject to the foregoing regulations in their 
capacity as facult) members, and shall also have 
available, with reference to the termination of their 
appointments as administrators, the rights conferred 
in Regulation 10. 




Statemnt on Procedutid Standards 
in Faculty Dismissal Proceedings 


Foretcord 

The following Statement on Procedural Standards in 
Facult\' Dismissal Proceedings has l)een prepared by a joint 
committee representing the Association of American Colleges 
and the American Association of Universits’ Professors. It 
is intended to supplement the 1940 Statement of Principles on 
Academic Freedom and Tenure by providing a formula- 
tion of the ‘‘academic due pnxress** that should l>c observed 
in dismissal proceedings. However, the evact procedural 
standards here set forth “arc not intended to establish a norm 
in the same manner as the 1940 Statement of Principles of 
Academic Freedom and Tenure, but are presented rather 
as a guide. . . The committee members from the Associa- 
tion of American CoQeges were President laiuis T. Beneret 
(Colorado College), President Margaret Clapp (Wellesley 
CoU^), and President Samuel B. Gould (Antioch College). 

* From The American Association of University Professors, Bui- 
letifi, 44: 170-174 (No. lA, %>rii^, 1958). 


182 



STATEMENT ON PROCEDURAL STANDARDS 

The other members were Professor RaI{A F. Fuchs (Indiana 
University), Professor Quincy Wright (Univero^ of Chi- 
cago), and Professor Helen C White (University of Wis- 
consin). . . . i 'Fhe Statement was approved by the Associadon 
of American Colleges in January, 1958, and by the American 
Association of University Professors in April, 1958.] 

Introductory Comments 

Any approach toward settling the difficulties which have 
beset dismissal proceedings on many American campuses 
must look beyond procedure into setting and cause. A dis- 
missal proceeding is a symptom of failure; no amount of use 
of removal process will help strengthen higher education as 
much as will the culdvarion of conditions in which dismissals 
rarely if ever need occur. 

Jiist as the board of control or other governing body Is 
the legal and fiscal coqmradon of the college, the faculty are 
the academic endry. Historically, the academic corporadon 
is the older. Faculties ere formed in the Middle Ages, with 
managerial affairs cither self-arranged or handled in course 
by the parent church. Modem college faculties, on the other 
hand, are part of a complex and c.xtensive structure requir- 
ing legal incorporadon, with stewards and numagers specifically 
appointed to discharge certain funedons. 

Nonetheless, the faculty of a modem college consdtute an 
entity as real as that of the faculties of medieval dmes, in 
tenns of collective purpose and function. A necessary pre- 
condition of a strong facultv’ is that it have first-hand concern 
uith its own membership. This is properly rcfiected both in 
appointments to and in separations from the faculty body. 

A well-organi/ed institution will reflect s>mipatl>edc un- 
derstanding by trustees and teachers alike of their respective 
and complementary roles. These should be spelled out care- 
fully in writing and made available to all. Trustees and faculty 
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should understand and agree on their se\'eral functions in 
detecminii^ who shall join and who shall remain on the 
faculty. One of the prime duties of the administrator is to 
help preserve understanding of those functions. It seems clear 
on the American college scene that a close positive relation- 
ship «dsts betu’cen the excellence of colleges, the strength 
of their faculties, and the extent of faculty responsibility in 
determining faculty membership. Such a condiaon is in no 
Asise inconsistent with full faculty awareness of institutional 
factors with which governing boards must be primarily con- 
cerned. 

In the effective college, a dismissal proceeding invohing 
a faculty member on tenure, or one occurring during the term 
of an appointment, will be a rare exception, caused by in- 
disidual human weakness and not by an unhcalthful setting. 
When it does come, however, the college should be prepared 
for it, so that both institutional integrity and individi^l hu- 
man rights may be preserved during the process of resolving 
the trouble. The faculty must be willing to recommend the 
dismissal of a colleague when neccsvm\ By tiie same token, 
presidents and governing boards must be willing to give full 
weight to a faculty judgment favorable to a colleague. 

One persistent source of difficult)' is the definition of ade- 
quate cause for the dismissal of a faculty member. Despite 
the 1940 Statement of Principles on Academic Freedom 
and Tenure and subsequent attempts to build upon it, con- 
siderable ambiguity and misunderstanding persist throughout 
higher education, especially in the respective conceptions of 
governing boards, administrative officers, and faculties con- 
cerning this matter. The present statement assumes tiuit 
individual institutions will have formulated their owm defim- 
tions of adequate cause for dismissal, bearing in mind the 1940 
Statement and standards which have developed in the ex- 
perience of academic institutions. 

This sutement deals widi procedural standards. Those rec- 
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ommended are not intended to establish a norm in the same 
manner as the 1940 Statement of Principles on Academic Free- 
dom and Tenure, but are presented rather as a g^de to be 
used according to the nature and traditions of pardoilar 
institutions in giving effect to both faculty tenure rights and 
the obligations of faculty members in the academic com- 
munity. 


Procedural Recommendations 

I. Preliminary Proceedings Ckmcerning the Fitness of a Faculty 
.Member 

When reason arises to question the fitness of a college or 
university faculty member who has tenure or whose term 
appointment has not evpired, tlie appropriate administrative 
officers should ordinarily discuss the matter u'ith him in per- 
sonal conference. The matter may be terminated by mutual 
consent at this fKiint; but if an adjustment does not result, 
a standing or ad hoc committee elected by the faculty and 
charged uith the function of rendering confidential advice 
in such situations should infonnally inquire into the situation, 
to effect an adjustment if possible and, if none is effected, to 
determine whether in its view formal proceedings to con- 
sider his dismissal should be instituted. If the committee rec- 
ommends that such proceedings should be i>egun, or if the 
president of the institution, even after considering a recom- 
mendation of the committee favorable to the faculty member, 
expresses his conviction that a pnx;ecding should be under- 
taken, action should be commenced under the procedures 
which follow. F.xccpt where there is disagreement, a state- 
ment w-ith reasonable particularity of the gnninds proposed 
for tlte dismissal should then be jointly formulated by the 
president and the faculty committee; if there is disagreement, 
the president or his representative sliould formulate the state- 
ment. 
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2. Cbnunencement of Formal Proceedings 

The formal proceedings should be commenced by a com- 
munication addressed to the faculty member by the presi- 
dent of the institution, informing the faculty member of the 
statement formulated, and informing him tliat, if he so re- 
quests, a hearing to detennine whether he should be removed 
from his faculty' position on the grounds stated will be con- 
ducted by a faculty committee at a specified time and place. 
In setting the date of the hearing, sufficient time should be 
allowed the faculty member to prepare his defense. I'he 
faculty member should be informed, in detail or bv refer- 

•r •> 

ence to published regulations, of the procedural rights that 
will be accorded to him. The faculty mcmlter .should state 
in reply u hether he % ishes a hearing and, if so, should amwer 
in writing, not less than one week Iwfore the date set for the 
hearing, the statements in the president’s letter. 

3. Suspeasion of the Faculty Member 

Suspension of the facuk^' mcnd)er during the proceedings 
involving him is justified only if immediate harm to himself 
or others is threatened by his continuance. I’nless legal con- 
siderations forbid, any such suspension should he with pay. 

4. Hearing Committee 

The committee of faculty mcmlicrs to conduct the hear- 
ing and reach a decision should cither be an elected .stand- 
ing committee not previously concerned with the c.isc or 
a committee established as soon as possible after the president's 
letter to the faculty member has been sent, 'i'he choice of 
members of the hearing conunittec siiould be on the basis 
of their objectivity and competence and of the regard in 
udiich they are held in the academic community. The com- 
mittee should elect its own chairman. 
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5. Committee Proceeding 

The committee should proceed by considering the state- 
ment of grounds for dLsmissal already formulated, and the 
faculty member's response written before the time of the 
hearing. If the faculty member has not requested a hearing, 
the committee should consider the case on the basis of the 
obtainable information and decide whether he should be re- 
mo\cd; otherwise rite hearing should go forward. The com- 
mittee, in consultation with die president and the faculty 
ineinbcr, should exercise its judgment as to whether the hear- 
ing should be public or private. If any facts are in dispute, 
the testimony of witnesses and other es’idence concerning 
tlic m.ittcr set forth in the president's letter to the facult)' 
member should be received. 

I'iic president should have the option of attendance during 
tlic hearing. He may designate an appropriate representative 
to assist in developing the case; bur the committee should 
detennine the order of proof, should normally conduct the 
questioning of witnesses, and, if necessary', should secure die 
present ation of evidence important to the case. 

'I'hc faculty member sliould have the option of assistance 
by counsel, w hose funcrions should be similar to those of the 
leprescntative chosen by the president. The faculty mem- 
ber should ha\e the additional procedural rights set forth 
in the 1940 Statement of Principles on Academic Freedom 
and Tenure, and sliould have the aid of the committee, when 
needed, in securing the attendance of witnesses. I'he faculty 
member or his counsel and the representative designated by 
the president should have the right, within reasonable limits, 
to question all witnesses w'ho testify orally. I'he facul^ mem- 
ber should have the opportunity to be confronted by all 
witnc.sscs adverse to liini. Where unusual and urgent reasons 
move the hearing committee to withhold this rij^t, or where 
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the witness cannot appear, the identity of the witness, as well 
as his statements, diould nevertheless be disclosed to the 
faculty member. Subject to these safeguards, statements may 
when necessary' be taken outside the hearing and reported to 
it. All of the evidence should be duly recorded. Unless special 
circumstances warrant, it should not be necessary to follow 
formal rules of court procedure. 

6 . Consideration by Hearing Committee 

The committee should reach its decision in conference, on 
the basis of the hearing. Before doing so, it should give op- 
portunity to the faculty member or his counsel and the rep- 
resentative designated by the president to argue orally before 
it. If w'ritten briefs would be helpful, the comnuttec may 
request them. The committee may proceed to decision 
promptly, without having the record of the hc.tring tran- 
scribed, where it feels that a just decision can l>c r9,)chcd 
by this means, or it may await the availability' of a transenpt 
of the hearing if its decision would be aided thereby. It siiould 
make explicit findings with respect to each of the grounds 
of removal presented, and a reasoned opinion may be de- 
sirable. Publicity concerning the committee's decision mav 
properly be withheld until consideration has been given to 
the case by the governing body of the institution. The presi- 
dent and the faculty member should be notified of tiic deci- 
sion in writing and should be given a copy of the record 
of the hearing. Any release to the public .should be made 
through the president’s office. 

7. Consideration by Governing Body 

The president should transimt to the governing body the 
full report of the hearing committee, stating its action. On 
the assumption that the governing board has accepted the 
principle of the faculty hearing committee, acceptance of 
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the committee’s decision would normally be expected. If the 
governing body chooses to review the case, its review should 
be based on the record of the previous hearing, accompanied 
by opportunity for argument, oral or written or both, by 
the principals at the hearing or their representatives. The 
decision of the hearing committee should either be sustained 
nr tlie proceeding be returned to the committee with objec- 
tions specified. In such a case the committee should reconsider, 
taking account of the stated objections and receiving new 
evidence if necessary. It should frame its decision and com- 
municate it in the same manner as before. Only after study 
of the committee’s reconsideration should the governing 
body make a final decisum overruling the committee. 

8. Publicity 

Except fur such simple announcements as may be required, 
covering the time of the hearing and similar matters, public 
statements about the case by either the faculty member or 
administratis'e officers should be avoided so far as possible 
until the proceedings have been completed. Announcement 
of the final decision should include a statement of the hear- 
ing committee’s original action, if this has not prev'iously been 
made known. 
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Academic Due Process 


A Statement of Desirable Procedures 
Applicable vitthm Educational ImtitHtto/ts 
in Cases Invoking Academic Freedom 

Note: This entire statement relates to academic due process. 
The general legal and specific contractual questions ^\hich 
may be involved in an academic freedom case are outside 
the scope of this discussion; th^ are questions of law u hich 
should be handled by the attorneys of the interested parties. 
Also excluded are the substantive criteria of academic free- 
dom w’hich are presented in other st.itenicnts by the AQ.U 
and other organizations. 

Introductory Statement 

An academic freedom case in an American school, college, 
or universi^ involves the rights and respoasibilides of both 
the institution and die teacher, and the stake of the com- 

* From a pamphlet pobSshed in 19^4 by the American Qvil Lib- 
eitiea Union; the text was prepared by that oiganization’s national 
Academic Freedom Committee. 
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munity in its educational sysuau. All of tlicse interests are 
best guarded and served by the application of a clear, orderly 
and fair procedure to the adjudication of a case. Good pro- 
cedure will ininiini'ise elements of personal conflict, and thereby 
reduce die bitterness which has so often left all parties to a 
controversy distrustful of the processes of justice and die 
reality of academic freedom. Good procedure in academic 
freedom cases has the same excellent power that legal due 
process has in the courts — it substitutes the rule of law for 
the rule of men. 

Both rhe administration of an institution and the teacher 
should carefully consider the manner and degree in which 
an academic freedom case is publicized. It is true that if 
academic due process is not being obsersed, an appeal to 
public opinion may represent the only possible path to a just 
judgment. On the other hand, if fair procedures are being 
followed, excessive or intemperate publicizing should be 
avoided. Such publicizing, by the administration, may create 
coinmunit)" hostihtv' which will affect ^pow'crfulty though 
irrelevantly) the real issues of competence and integrity. 
Such publicizing, by the teacher, may likewise result in 
subordination of the issues of competence and integrit)'^; gen- 
eral communitv hostilit) may dcvel(»p against an institution 
and its staff, or the particular teacher concerned may And 
himself required to offer defense against a new and perilously 
vague charge — tliat of “conduct unbectuning a teacher.” 

Warning mu.st be given of an enormous range in the ob- 
servance of due process. These pages set forth what the Aca- 
demic Freedom Oimmittee of the ACLU deems to be the best 
practice. This practice is observ’ed by institutions which 
recognize the fact that democracy m the constitutional and 
political structure of the United States calls for an analogous 
democratic spirit in the American educational system. The 
best practice is not observed by those institutions which 
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Operate as retreats from realit), os Vienna to the wliiins 
and fears of die day, or as the preservers of their own vested 
interest in mere survival. Similarly, teachers is ill vary greatly. 
Academic due process uill be observed by a responsible 
teacher mho recognires that his personal interest is linked to 
the interests of his insntunon and his conununit)\ Due process, 
unfortunately, mill be misunderstood or abused by irrespon- 
sible and unmorthy teachers. The m'aming should be repeated 
the best academic due process is possible only when the msutu- 
tion and the teacher both believe that justice must be based 
upon order. 

The principle embodied in the legal concept of ainfronta- 
tion should gosem academic due process. The teacher should 
be informed of all the charges and all the evidence against 
him; he should have full opportunity to deny, to refute, and 
to rebut. 

Finally, it is a fundamental principle of fairness that cliarges 
against a person are to be made the basis of action only when 
proven, and that the burden of proof rests upon those mho 
bring them. Through the cpntunes, the courts liave apphed 
this principle m the formulation of legal due process, and 
it should operate mith equal force m academic due process 
The responsibihty for applying this principle in the morld 
of education lests pnmanly upon the governing board and 
administration of an institution. Plenitude of power imposes 
the obbgaaon to keep every step in an academic freedom 
case totally untainted by the color of prejudgment. 

A Informal Conciliation 

An academic frpeoom case is likely to piove unfortunate 
for all, even if the best procedures are follom'ed. The career 
and livelihood of the teacher are placed in danger. The reputa- 
tion of the tnstitotion for fair dealing will be re-assessed 
by the educational world, sometimes without full knowledge 
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of all the facts and issues. The conununity may become deejdy 
divided between the camps of hypersenadve liberalism and 
truculent anti-intcllectualivm. 

It is tliereforc especially desirable that the administrative 
authorities and the teacher (accompanied by an adviser) 
sit dosim togetlicr in a conciliatory session, confrontir^ the 
charges and the evidence squarely, and sincerely attempting 
a solution of their common problems. A statement of die 
f.)Cts may clarify the situation; exposition of the teacher's 
point of view may persuade an administration not to review 
liis competence and integrity; exposition of the administra* 
tion’s point of view may persuade a teacher to recognize 
his duty to cooperate with his institution, and to indicate 
how he may do so without sacrifice of principle. Any one 
of these developments, or all of them together, may peld 
a solution if the participants in the discussion are moved by 
genuine good w’ill. 

B. Procedure Preliminary to tiie Hearing 

In Till pfRioo OF PRFTiMiNARs MTiON, the administration 
and the teacher should assist c.ich other in preparing the 
ground for an orderly and comprehensive hearing. The fol- 
low ing actions arc generally necess.ir)': 

I. The administration should present to the teacher a state- 
ment meeting the demands of the principle of confrontation, 
and embodying: 

a. Relevant legislation, board or trustee by-laws and 
rulings, administnitive rulings, faculty legislation, etc. 

b. The charges in the particular case. 

c. A summary of the evidence upon which the charges 
are based, and a first list of wntnesses to be caUed. 

d. The procedure to be followed, includii^ a statement 
of the nature of the hearing body. 

e. A formal invitation to attend with adviser or counsel. 
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2. The teacher should select from among his colleagues a 
person of established position, wisdom, and judicial temper, 
who will act as his official academic adviser, or should select 
counsel to advise him on legal matters. He may, in his dis- 
cretion, be assisted by both an academic adsnscr and a legal 
counselor. The teacher should inform the administration of 
the identity of his adviser or counsel and should obtain uritten 
agreement to his appearance on the teacher’s behalf. (In what 
follows it is understood that uhen reference is made to the 
teacher, he is deemed to be acting under the advice of his 
adviser or counsel.) 

3. The teacher should review the statement otTcred him 
by the administration (sec “1" abo\c), he may wish to 
supplement “la” (governing rules), or to suggest modifications 
in “ib” (charges and “id” (procedure); he should indicate 
the evidence by which he expects to refute the charges and 
should furnish a first list of w itnesscs he desires to call. 

4. The administration and the teacher should, as completely 
as possible, at this point arrive at agreement on fonnulation 
of charges, governing rules, -ynd procedure (if proper proce- 
dure has not previously been provided for). Such agreement 
will in no w'ay prejudice, for cither party, determination of 
the case on its merits. On the contrary, it w ill clarify the issues 
and make unnecessary at the hearing, or upon appeal, argu- 
ment as to the form of the controversy, tiicicby pcniiitting 
full attention to be given to matters of mbstance. 

5. Communicauons, as a general rule, should be in writing, 
with copies retained. Oral discussion should be followed by 
an exchange of memoranda indicating the understanding w Inch 
each party has of the conversation. 

C. Hie Hearings Tenure Teachers, Holders 
of Permanent Certificates, etc. 

Academic dcr FRoenss provides for summary suspension or 
dismissal of a teacher holding tenure only when serious viola- 
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tion of law or immoral conduct is admitted, or proved be- 
fore a competent court. AU other charges should first be 
heard in formal hearing based upon the preliminary action 
outlined above in section ”B.** The hearing should take die 
following form: 

1. The hearing conunittee should be a standing or special 
group of full-time teaching colleagues, democradcally chosen 
by and representative of the teaching staff, and selected by 
pre-cstablishcd rules. The administration should dissociate 
Itself from those performing a judicial function at the hearing. 

Sou: 'I'he governance of some colleges and univerwrics 
provides only for hearing committees established by the 
tiustccs or the president. I'he great majority of school mtem 
hearings aic controlled by a hierarchic order of authority 
\\ hich culminates in the superintendent or board of education. 
Immediate and persistent efforts should be made by all teach- 
eis to bring such practices into contomiity with the desirable 
procediiic stated above in section “C-i.” 

2. 1 he teacher should have the right to be present and to 
he .'iccompanicd by his personal adviser or his counsel through- 
(iut the hearing. 

t. Roth the teacher and the administration should have 
the right to present and esamint wimesses and to cross- 
evamme witnesses. 

4. 'I'he administrauon should make available to the teacher 
such authoritj' as it may possess to retjuire the presence of 
w itnesses. 

5. I'he principle of confiontation should apply throughout 
the hearing. 

6. A full record should be taken at the hearing; it should 
be made available in identical form and at die same time 
to the hearing group, the administration, and the teacher. 
The cost shoidd be met by the institution. 

7. I'he full text of the findings and conclusions of die 
hearing committee should be made available in identical form 
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and at the same time to the administration and the teacher. 
The cost should be met by the institution. 

8. The hearing committee should promptly and forth- 
rightly adjudicate the issues. 

9. In the absence of a defect in procedure, the conclusions 
of the hearing committee should be taken as final by the ad- 
ministration and governing board in all matters relating to 
the teacher’s competence and integrity. 

10. But in the event of a finding unfavorable to a teacher, 
riiere should exist established proccduics and channels for 
appeal, eventually leading to the ultimate authorin' responsible 
for the control of the institution. 

D. The Hearing; Non-Tenure Teachers, Holders 
of Temporary Certificates, etc. 

AMt RICAN FDitATioNAi. PRACTicr pcniuts great fluidity in 
the testing of teachers as to their pennanent usefulness* in a 
particular institution. This experimental phase of a teacher’s 
career is wisely characterized by a minimum of formal judg- 
ment; teachers come and go without recorded piaise or blame. 
Furthermore, non-tenure appointments often fail within the 
marginal area of an institution's educational and financial 
program; the dropping of a teacher may liavc no bearing 
whatsoever upon his profes.sional capacity. But. although non- 
retention does not necessarily raise an academic freedom 
issue, such an issue may be present in non-rctcntion. For c.\- 
ample, improper consideration may have been given to non- 
academic matters, such as a teacher’s race, or his religious or 
political beliefs and assodations. Such improper coasideration 
is a violation of academic freedom and the non-tenure teacher 
is entitled to all the protections of academic due process. (It 
is understood, of course, that an institution of publicly de- 
clared faith may limit employment to teachers of that faith. 
Similarly, an institution of ^cial function may establish 
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particular criteria; for example, a school for young girls 
might properly hire only women.) 

Action in non-tenure academic freedom cases should take 
this general form: 

1. If the non-tenure teacher believes that improper con- 
siderations have unmistakably aflTccted the decision not to re- 
tain him, he should, with appropriate advice, determine 
whether he can assemble adequate proof in support of his 
contention. 

2. The teacher should decide vs hethcr he is willing to hazard 
the possible disclosure of piofessional weaknesses he may have 
disphiyed at an eatly point in his career. 

V If his decisions under “i” and “2” are positive, he should 
request an opportunit}’ for informal conciliation as set forth 
in section “A,’’ above. 

4 If such informal conciliation is denied, or unsuccessful, 
he should then icquest a foimal hearing, and submit a written 
waiver of the ttaditional light of non-tenure teachers to non- 
disclosure of the grounds up>n which they have been re- 
leased. 

t. 'I'hc administration should then giant to the teacher the 
entire proccduic for ad|udication set forth above in sections 
“B” and "C.” 
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67, 149 

Redlands, Unhersity of, t8, 26- 
28 

Reinstatement, 71-74* 80, 81* Ri, 
138 

Religious commitments of colleges 
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